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Abstract

The Tian Shan Policy Center, with the American University of Central Asia, has undertaken a
European Union grant-funded initiative to facilitate research-based policy reform in Kyrgyzstan.'
The “Program to enhance the capacity of NGO’s and institutions to advocate for implementation of
human rights decisions and standards to prevent torture,” is seeking to 1) document legal and
institutional practices that are effectively used by European, Eurasian and countries of Latin
America and the Caribbean to prevent torture and abuse in detention, along with relevant
international standards 2) share with and train advocates and public officials on the model reforms
and facilitate a dialogue on the best ways to replicate or adapt elements from those models in
Kyrgyzstan and 3) publish and disseminate those models to support more effective advocacy and
on-going reform efforts in Kyrgyzstan.

This report serves as a preliminary assessment of TSPC’s research findings to date. This includes
both desk research and field research of countries, which have been identified as potential models
for consideration in the effort to prevent torture and abuse in detention. Included in the preliminary
report are a set of initial recommendations for Kyrgyzstan based on the most promising aspects of
the models considered, and consultation with Kyrgyz Stakeholders. What follows below are those
recommendations and details about the models from which they were taken. The models which had
the most potential for Kyrgyzstan are highlighted, with additional practices listed for consideration.
The purpose of the report is not to suggest that Kyrgyzstan wholly adopt any of the systems
currently utilized by the States below. It is instead to highlight aspects of models, which have the
potential to be useful, in combination with other actions, in the fight for the eradication of torture in
Kyrgyzstan.

The purpose of this report is also to encourage dialogue among civil society, government and other
interested stakeholders about the preliminary results of TSPC’s research. More information
regarding the methodology and timeline for work is included at the end of the report.

Summary Recommendations

Investigatory Mechanism:

Currently Kyrgyz Law foresees the prosecutor as having the right to institute all criminal
proceedings and investigate all criminal cases, with the additional right to delegate the investigation
to an investigator.> As the Office of the Prosecutor is tasked with all investigations and all
prosecutions, it is faced with an inherent conflict of interest in cases where allegations of abuse arise
in the context of an ongoing investigation, or as part of a legal proceeding, specifically where those
allegations relate to an attempt to procure evidence.

! This publication has been produced with the assistance of the European Union. The contents of this publication are the sole responsibility of the
American University of Central Asia / Tian Shan Policy Center and can in no way be taken to reflect the views of the European Union.

2 Criminal Procedural Code of the Kyrgyz Republic Chapter 5. Participants of Proceedings and Persons Participating in Court Proceedings,
Representing Interests of the State. Article 33 Prosecutor (2013).

5



Recommendation #1:

In order to ensure the practice of meaningful, independent investigations in cases where there have
been allegations of torture or other forms of abuse of detained persons, by state officials, Kyrgyzstan
must establish a system where such investigations are not performed exclusively by the existing
investigatory or prosecution structures accused of, or having a stake in the outcome of, the abuse.

Recommendation #2:

Kyrgyz legislation regarding the independent mechanism should detail its personal jurisdiction and
subject matter jurisdiction, its reporting and accountability structure, mechanism for submission of
complaints, and any relevant statutes of limitation for complaints.

Recommendation #3:

Any model which is utilized in Kyrgyzstan must be fully funded and resourced. Without the
necessary staff and support, independence will be impossible to achieve. Without proper
resourcing, investigators will be forced to take short cuts and rely on other institutions, which will
undermine their effectiveness.

Recommendation #4:

Kyrgyzstan should create a procedural mechanism where a third party prosecutor (person or entity
separate from the existing office of the prosecutor) may apply to the presiding judge, for permission
to join a criminal case. The applicant should have standing to apply for intervention at any time
during the investigation or trial phrase of a case, and should have the power to bring complaints
before the court, bring evidence before the court, and participate in all aspects, including the
questioning of witnesses, during the investigation and trial phases of the legal proceedings.

Safeguards:
Safequard #1 — Definition of Detention / Custody to Trigger Procedural Safeguards
Currently, in Kyrgyzstan, “Detention,” or “3amepxanue” is defined as a “coercive procedural

action,” which essentially consists of imprisoning a suspected person for a short period (up to forty-
eight hours) pending a judicial warrant.”

Articles 110 of the Criminal Procedural Code (CPC) and Article 49 of the Criminal Code, go on to
describe Custody and the Deprivation of Liberty. Article 110 states that “holding in custody” or
“3aKroueHue Mo CTpaxy  1s a preventive measure which may be ordered based on a court order,
during the course of legal proceedings.* Article 49 of the Criminal Code addresses the concept of

% Kyrgyz Criminal Procedural Code, Section 1 General Provisions, Chapter 1 Major Provisions, Article 5 Major Definitions Used in the Code, Major
Terms, Detention (2013). Actual Text: 3agepxarue - Mepa MPOIECCYATbHOTO MPUHYXICHUS, CYIIHOCTh KOTOPOW COCTOUT B JIHIICHHH CBOOOIBI
IOI03pEBAEMOI'0 Ha KpaTKI/Iﬁ CpOK (210 COpOKa BOCbMH ‘IaCOB) - 10 Cy}1€6HOF0 peleHus

4 Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 12 Preventive Measures, Article 110 (1) Detention (2013).
Actual text: Crates 110. 3akmouenue non crpaxy (1) 3akmouenne MO CTPaKy B Ka4eCTBE MEPhI MPECCUYCHMsS MPUMEHSETCS MO CyAeOHOMY
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Deprivation of Liberty or “nmumenue coGoasl.™ It states that Deprivation of Liberty is defined as

the period after a conviction by a court of law, when a person is isolated from society and sent to a
penal colony, penal settlement, or prison.®

Further, Kyrgyz Law has challenges regarding the timing of its guarantees of procedural rights and
protections for detainees. The Constitution guarantees the right to an attorney from the moment of
factual deprivation of liberty, or “dakTudyeckoro nmmenus cBo6oapl.” It does not define this
moment. Article 40 in the CPC notes that right to an attorney begins from the moment of
interrogation and that the right attaches from the moment of actual arrival at the detention facility.’
Article 40 also generally lists all other “rights and responsibilities of suspects.”® Article 39 of the
CPC defines “suspect” as person against whom a criminal case was initiated, in respect to which, the
detention is applied on suspicion of committing a crime, before any preventive measure is taken. A
person ceases to be a suspect from the moment when the investigative body renders a decision to
dismiss a criminal case or involves him as accused person.’

Recommendation:

Kyrgyzstan should create a definition for factual detention “akrudeckoro 3aaepsxanus” which will
clarify that a person is “factually detained,” or “apprehended” from the moment at which his or her
freedom of movement is limited, and all procedural safeguards should be triggered from that point.*

PEUICHNUIO B OTHOILICHUU OOBHMHSIIEMOIO B COBEPIICHUHA HpeCTyHHeHHﬁ, 3a KOTOPBIE YT'OJIOBHBIM 3aKOHOM IPEAYCMOTPEHO HAKAa3aHUE B BUJIC JIMIICHU S
cBOOO/IBI HA CPOK CBBIIIE TPEX JIET IPU HEBO3SMOXKHOCTH IPUMEHEHHSI HHOU OoJiee MATrKOW Mepbl PeCceYeHHs.

% Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013).

® Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013). Actual Text: Ctarps 49. JIuniennue cBoOOIEI

(1) JInmenwne cBOOOABI 3aKIIFOYACTCS B IPUHYAUTEIHHON HU30JLIIUH OCYKIEHHOTO OT OOIIECTBA ITyTeM HAIPABJICHHS €ro B KOJOHUIO-IIOCENICHIE WIIH
MOMEIIECHHs B UCIIPABUTEIIbHYIO KOJIOHUIO OOIIEro, YCHIEHHOTO, CTPOroro, 0co00ro pexxuma Judo B TIOPbMY.

" Constitution of the Kyrgyz Republic, Section 1l Human Rights and Freedoms, Chapter 11 Human Rights and Freedoms, Article 24(5)(2010). Official
Version located on the Website for the Government of the Kyrgyz Republic. http://www.gov.kg/?page_id=263. Accessed on August 2013.

& Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 Rights and Responsibilities of the
Suspect (1) generally and (1)(4) (2013). Actual Text: Crartbs 40. [IpaBa u o6s3anHOCTH o03peBaemoro (1) [Togo3pesaemblii umeet npaso: 1) 3HATH,
B UeM OH IT0JI03peBaeTcs; 2) IMONTYIHTh KOIINH MOCTAHOBIICHNS O BO30Y)KICHUH MPOTUB HETO YTOJIOBHOTO Jela, MPOTOKOA 3a/iepKaHus; 3) IMOMydnTh
MICbMEHHOE Pa3bsCHEHHE €ro MpaB; 4) UMETh 3alIUTHUKA C MOMEHTA MEPBOTO JIONPOCa, a MPH 3aJIeprKaHuH - C MOMEHTa (paKTHUECKOTo JOCTABIICHUS
€ro B Opran JQO3HaHUA, 5) JaBaTh IMOKa3aHHWs HMJIM OTKa3aTbCsd OT Ja4yM IOKa3aHMA, 6) JIaBaTh IOKa3aHHSA HAa POJHOM S3BIKC WA A3BIKE, KOTOPBIM
BIIaJieeT; 7) TOJB30BaThCS YCIyraMd IIepeBOJUYHKa; 8) MPEICTABIATH JOKA3aTelbCTBA; 9) 3asBIITH XomaTaiicTBa M oTBOABI; 10) 3HAKOMHTHCS C
MIPOTOKOJIAMHU CJIEACTBEHHBIX JIEWCTBUIL, MPOBECHHBIX C €r0 Y4acTHUEM, U MOJaBaTh 3aME4YaHHs, KOTOPbIE BHOCATCS B MPOTOKON; 11) yyacTBOBaTh €
paspelieHust CcieaoBaTensl B CIEJICTBEHHBIX JEHCTBUSX, NMPOBOAMMBIX MO €ro XOJATaiiCTBY WIJIM XOJATalCTBY 3allUTHHKA JIMOO 3aKOHHOTO
npencTaBuTeNs; 12) MPHHOCHTH kallo0B! Ha AEHCTBUSI paOOTHHKA OPTaHOB JO3HAHMS, ISUCTBHS H PELICHNUS CIIeI0BaTels, IPOKypopa.

° Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 39 (1) and (4) Suspect (2013). Actual
Text Crates 39. ITonospesaemsiii (1) ITomo3peBaeMbIM sBisieTCs JTHIO: 1) B OTHOIIEHWH KOTOPOTO BO30YXIEHO YTOJIOBHOE JIENO; 2) B OTHONICHUN
KOTOPOTO I10 MOJJ03PEHHIO B COBEPILICHUH MPECTYIUICHNUSI IPUMEHEHO 3a/iepkaHue 10 u3bpanus mepsl npecedenus; Ctatbst 39(4) (4) Jluno nepecraer
Hpe6LIBaTL B MOJIOXKCHUH II0J03PEBAEMOI0 C MOMCHTA BBIHCCCHHUS OPraHOM CJICACTBUA MOCTAHOBJICHUA O MPEKPAIICHUHW YTOJOBHOTO O€jia WA
TNIPUBJICYCHUHN €I'0 B KAYECTBE 00BUHAEMOTO.

10 As described in this report in the section entitled “Notice and Applicability of Procedural Safeguards,”the Kyrgyz Constitution utilizes the term
“(axTuueckoro numeHns ceodoapr” in order to describe “factual detention.” However, a literal translation of the term would actually be “factual
deprivation of liberty.” While that is the literal translation, it appears that the intended definition of ¢akrrnueckoro numennst cBo6osl, is one which
reflects factual “detention,” not “deprivation of liberty.” Because of the potential confusion, based on the CPC definition of “deprivation of liberty” as
a post-conviction sanction, the drafters of this report suggest Kyrgyzstan adopt a definition for the moment of factual detention or «moment
(akrHueckoro 3axepxanus», instead of “gaxruueckoe mmmenne ceodoxsl.” The drafters point out that the term moment of “factual detention” is
currently utilized in Article 44 of the Kyrgyz Criminal Procedural Code. As described in the report section on the definition of detention, the current
interpretation of the term factual detention appears to refer to the moment of the detainee’s arrival or registration at a detention / investigations center.
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Safequard #2 — Definition and Notice of Rights

As described above, a detained person’s procedural rights should be explicitly defined and
communicated to him or her from the moment of factual detention (as defined above). If there is no
procedural protection between the moment of factual detention, through the moment of arrival and
registration at a detention facility, these rights could be rendered meaningless. Further if there is no
mechanism to ensure the effectuation of these rights, they are even less likely to be protected.

Recommendation #1
Kyrgyzstan should create a written list of the procedural rights which are guaranteed to all detained
persons, and which could be easily distributed.

Recommendation #2

Procedural rights must attach from the moment of factual detention, and this must be communicated
to the detained person. Rights should be communicated orally upon the moment of factual detention
and then should be given to the detained person in writing, in a language he or she understands,
upon the arrival at the first official facility (police station or detention facility).!* If the detainee
does not speak the official or state language, he or she must be provided with a translator. If he or
she is not a citizen of Kyrgyzstan, the individual must also be allowed to contact his or her
consulate.

Safeguard #3 — Medical Examinations

In Kyrgyzstan, detainees currently should undergo a medical examination any time they are brought
to a temporary detention ward. They should also undergo an examination any time the detainee, his
council, or relatives complain of physical assault by the officers of any preliminary investigation or
on-going investigation. Further a record should be made of this examination. The Administration of
the temporary detention isolation ward is responsible for the aforementioned medical examination. *2

Under Article 199 of the Kyrgyz Criminal Procedural Code, investigators can order a forensic
examination or, in certain cases, request the Court to order a forensic examination.'® There is a new

. Ultimately, it would be advisable to streamline the terms between the Constitution and CPC, such that they are uniform and reflect the current
understanding within the Kyrgyz Legal and Judicial practice. At the moment however, amending the CPC to define the factual detention,
“(axTuueckoro 3anepxkanus’” as the moment at which a person’s freedom of movement is limited would suffice to create the appropriate moment for
ensuring procedural safeguards are given to detainess. Further, a delay on amending the Constitution such that ¢axrudeckoro 3axepxanus is used
instead of ¢akTnueckoro muienus cBo6oasl would not create a conflict of laws problem in the interim.

" Bulgarian Criminal Procedural Code, Sections 219 and 55 (1),

12 Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 (5) Rights and Responsibilities of
the Suspect (2013). Actual Text: Ilpu KaXIOM IOCTABICHHH MOMO3PEBAEMOTrO B M30JATOP BPEMEHHOTO CONCPIKAHMS, a TAKXKE TMPHU MOCTYILICHUH
JKaJ00bI OT HErO caMoro, €ro 3aluTHHKa, pOJACTBEHHUKOB O NIPUMEHEHUH K HEMY CbI/ISI/I‘ICCKOTO HacuiMs CO CTOPOHBI pa60‘n—m1<013 OpraHoB JO3HaHUA
" CICACTBHA OH IOIJICIKHUT 06;[3aTeJ'H)HOMy MEIUIUHCKOMY OCBHUJICTCIBCTBOBAHUIO C COCTAaBJICHHUEM COOTBETCTBYIOIIETO NOKYMCHTA. O03aHHOCTH
TMPOBCACHUS MEIUIIMHCKOI'O OCBUICTCIIBCTBOBAHMSA BO3JIaracTCsl Ha aIMUHUACTPAUIO U30JIATOPa BDEMEHHOTO COACPIKAHUSA.

¥ Criminal Procedural Code of the Kyrgyz Republic, Section 21 General Investigation Conditions, Chapter 25 Expert Examination Enforcement
Article 199 (1) Procedure for Ordering Expert Examination (2013). Actual Text: Crarest 199. Ilopsinox Hasuauenus skcreptussl (1) Ipusnas
HEOOXOIMMBIM Ha3HA4YCHUE CyleOHOM SKCHEPTH3bI, CIEJOBATENlb BHIHOCUT 00 ATOM IOCTAHOBJIEHHE, a B CIIy4asX, NMPEAyCMOTPEHHBIX ITYHKTOM 3
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law detailing the qualifications for experts in these examinations,™ but it is still too early to tell how
it will be implemented.

Recommendation #1
Kyrgyzstan should ensure that each temporary detention facility has at least two independent (from
facility and prosecutorial structures) medical professionals on staff, or available at all times.

Recommendation #2

Detained persons should have a compulsory medical examination, which must be documented in
writing and adhere to certain minimum standards, upon every entrance to the detention facility.
Detained persons must also have the explicit right to request examination at any time. Once
requested, examinations should take place within 24 hours.

Recommendation #3

Medical personal should keep a detailed record of findings from medical examinations. This record
book should be available for inspection by the relevant investigative authority at any time necessary
(bearing in mind any confidentiality concerns).'® Prison staff should have a mandatory obligation to
immediately report any sign of suspicious injury to the relevant medical personnel. Medical
Personnel who verify such injuries, or observe them independently, must also document them in
writing and immediately report to the relevant investigative authority.

International Standards

Kyrgyzstan is party to all of the major United Nations treaties which prohibit torture and ill-
treatment, including the International Covenant on Civil and Political Rights (ICCPR), the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and
the Optional Protocol (CAT and OPCAT), the Convention on the Rights of the Child (CRC) and the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).
Kyrgyzstan has also signed, but not ratified, the Rome Statute of the International Criminal Court.*®

This report addresses many of the specific international standards, targeted at the prevention and
investigation of torture and abuse. While not meant to be comprehensive of every global human
rights standard, a selection of the most relevant are highlighted herein.

yacTd BTOpoW crathi 32 Hactosimiero Komekca, BO3OyXZaeT mepen CyAOM XOJaTaiCTBO, B KOTOPOM YKAa3bIBAIOTCSA 1) OCHOBAaHHMS Ha3HAYCHUS
cyaeOHOH skcnepTu3sl; 2) GamMuins, UM U OTYECTBO SKCIEPTa WIM HAMMEHOBAHUE YKCIIEPTHOTO YUPEXKICHUsI, B KOTOPOM JIOJDKHA OBITH TPOM3BEACHA
cyneOHast 9KCIIepTH3a; 3) BONPOCHI, IOCTABJICHHBIE MIEPEI SKCIIEPTOM; 4) MaTepHalIbl, IPEAOCTABISIEMbIE B PACIIOPSDKEHHE IKCIIepTa.

¥ Law of the Kyrgyz Republic on forensic examination dated 24 June 2013, Art. 15.

'3 This is modeled, not on Bulgaria’s medical record keeping, but on its practice for registration of detainees as described in an interview with police
officers from the Regional Police Station 7 to TSPC researcher Bakhtiyor Avezdjanov April 2013.

SA/HRC/19/61/Add.2, para 9. Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E.
Mendez Addendum Mission to Kyrgyzstan (21 February 2012).
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The most basic of these standards, is the definition of torture contained within the CAT Convention.
As a State Party to the Convention, Kyrgyzstan is bound by its requirements and definitions.
Torture is defined under the CAT as:

any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions."’

The ICCPR puts this definition into operation by prohibiting all forms of torture. Article 7 states
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific
experirnenta‘[ion.”18

Importantly, the CAT not only defines torture and abuse, but it also provides for additional proactive
measures in the Optional Protocol (OPCAT), which entered into force June 2006. As mentioned
above, Kyrgyzstan has ratified the OPCAT. The OPCAT creates The Subcommittee on Prevention
of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (SPT), as well as
requiring signatories to create National Preventive Mechanisms (NPM).*°

The international community recognized that there will be times when the measures to safeguard
against and prevent torture and other abuse will not be sufficient to prevent torture from happening.
The Convention Against Torture also provides for a right to complain about torture to competent
authorities.

Each State Party shall ensure that any individual who alleges he has been subjected to torture in any
territory under its jurisdiction has the right to complain to, and to have his case promptly and
impartially examined by its competent authorities. Steps shall be taken to ensure that the
complainant and witnesses are protected against all ill-treatment or intimidation as a consequence of
his complaint or any evidence given. °

Taking this a step further, a wide range of international specialists collaborated to create a set of
standards which specifically address effective documentation and investigation of torture. The
Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or

¥ United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984.

'8 International Covenant on Civil and Political Rights; 16 December 1966.

¥ Optional Protocol to the United Nations Convention Against Torture (OPCAT) Subcommittee on the Prevention of Torture
http://www?2.ohchr.org/english/bodies/cat/opcat/.

20 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 13, 10 December 1984.
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Degrading Treatment or Punishment, commonly known as the Istanbul Protocol, “is intended to
serve as international guidelines for the assessment of persons who allege torture and ill-treatment,
for investigating cases of alleged torture and for reporting findings to the judiciary or any other

investigative body.”%*

The CAT does not state the method for proving torture, it does however prohibit the use of any
statement established to have been made as a result of torture, from being invoked as evidence in
any proceedings against the declarant.?

Regional Standards — Europe and Latin America

While the regional standards in other parts of the world are in no way binding on the Kyrgyz
Republic, they are worth considering for comparison in order to understand the universal trends in
the protection and advancement of human rights.

Europe

The European Convention on Human Rights (ECHR) categorically prohibits torture, inhuman or
degrading treatment.?® A recent analysis of European Standards considered the decisions from the
European Court of Human Rights (ECtHR), European Committee for the Prevention of Torture and
other international standards to compile a comprehensive list of applicable European Guidelines.?*
These guidelines make it clear that no derogation is possible from the absolute prohibition against
torture or ill-treatment and that all European States.

European standards impose a positive obligation to investigate all allegations or other indications of
ill-treatment.® An express complaint is not necessary to trigger an investigation, while credible
accounts of physical or psychological abuse trigger mandatory investigations.?® In order to make
these requirements meaningful, states are also obliged to maintain a “clear system of mechanisms
and procedures through which allegations, indications and evidence of ill-treatment can be
communicated.”®’ Notice of ill-treatment is facilitated by a series of requirements. First, “public
officials (including police officers and prison staff) should be formally required to notify the
competent authorities immediately upon becoming aware of allegations or other indications of ill-
treatment.”?® Additionally, there must be a wide variety of channels available for individuals to
complain.?

?YUnited Nations Office of the High Commissioner for Human Rights, “The Manual on Effective Investigation and Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,” Professional Trainings Series N0.8/Rev. 1, pg 1, 2004.

22 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 15, 10 December 1984.

2% The European Convention on Human Rights, Article 3, Council of Europe, 4 November 1950.

2 Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe 2009.

% Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 13, Guideline 111.1.1, 2009.

% Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 9, Guideline 111.1.1 and 111.1.2,
2009.

27 Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 10, Guideline I1.1, 2009.

% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 12, Guideline 11.3.3, 2009.

% Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 12, Guideline 11.3.5, 2009.
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Those conducting investigations must be independent from those implicated in the facts being
investigated both hierarchically and practically.*® Investigations must meet certain minimum
standards including thoroughness of investigations as well as confidential and effective medical and
forensic examinations.*

The European Standards also address the procedural safeguards which should be guaranteed to all
persons. All detainees should have the right to access an attorney, have the fact of one’s detention
notified to a third party, and to access to a doctor from the outset of deprivation of liberty.*
European standards to allow for the notification of a third party and access to a lawyer to be delayed
for certain period when in the legitimate interest of law enforcement, however these limitations must
be clearly defined.*

Each of those rights has important additional safeguards for detainees. A few worth highlighting
include: the right to an attorney includes a right to have private conversations,** the right to a doctor
includes the right to examination out of the earshot of police, as well as access to the services of
recognized forensic doctors.*

Latin America

Torture is broadly prohibited by the American Convention on Human Rights (ACHR), in article
5.2.% In addition to the ACHR, the Inter-American Convention to Prevent and Punish Torture
(IACPPT), which entered into force in 1987, applies in the Americas.*” Both the Inter-American
Court and State reports to the Inter-American Commission oversee the IACPPT.*®

The IACPPT definition of torture is more expansive than the United Nations CAT. For example, the
IACPPT does not require that the pain or suffering be ‘severe,” (as in UNCAT article 1) and also
defines torture as the “use of methods upon a person intended to obliterate the personality of the
victim or to diminish his physical or mental capacities, even if they do not cause physical pain or

% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 14, Guidelines 1V.1.1-2, 2009.

% Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 15-16, Guidelines IV.2.1-2, 2009.
% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 10, Guideline I1.2, 2009.

% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 10, Guideline I1.2, 2009.

% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 11, Guideline 11.2.3, 2009.

% Eric Svanidze, Effective Investigation of 1ll-Treatment: Guidelines on European Standards, Council of Europe, pg 9, Guideline 11.2.5, 2009.

% http://www.oas.org/dil/treaties B-32 American_Convention _on Human_Rights.htm. Article 5.2 says: “No one
shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment. All persons deprived of their liberty shall be treated with
respect for the inherent dignity of the human person.” The American Convention does not define the types of conduct which constitute torture or cruel,
inhuman or degrading treatment, nor does it differentiate between the prohibited acts.”

¥ http://www.oas.org/juridico/english/treaties/a-51.html. Article 2(1) of the IACPPT defines torture as:

“any act intentionally performed whereby physical or mental pain or suffering is inflicted on a person for purposes of criminal investigation, as a
means of intimidation, as personal punishment, as a preventive measure, as a penalty, or for any other purpose. Torture shall also be understood to be
the use of methods upon a person intended to obliterate the personality of the victim or to diminish his physical or mental capacities, even if they do
not cause physical pain or mental anguish. The concept of torture shall not include physical or mental pain or suffering that is inherent in or solely the
consequence of lawful measures, provided that they do not include the performance of the acts or use of the methods referred to in this article.”

% An APT/CEIJIL report explains that the IACPPT “does not name the Inter-American Court as the organ with power to oversee its application, but
rather provides for a State reporting system to the [Inter-American] Commission ... Nevertheless the Inter-American Court explicitly extended its own
jurisdiction to include supervision of the IACPPT, stating that this was possible where a State has given its consent to be bound by the IACPPT, and
has accepted the jurisdiction of the Inter-American Court of Human Rights as regards the ACHR (American Convention on Human Rights).”
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mental anguish.”*® Further, where the UNCAT definition spells out torture as being intentionally
inflicted for certain “such purposes as” obtaining information or a confession, etc... the IACPPT
expands the specific purposes that might fall under the category to include “any other purpose.”

A report by the Organization of American States on citizen security and human rights also outlines
States’ duty to investigate. It states “The duty of the State to investigate conduct affecting the
enjoyment of the right protected in the [American] Convention applies, irrespective of the agent to
which the violation may eventually be attributed. In those cases where conduct is attributed to
individuals, the lack of serious investigation could compromise the international responsibility of the
State. In cases where the conduct may involve the participation of its agents, States have a special
duty to clarify the facts and prosecute those responsible. Lastly, in cases involving the commission
of serious violations of human rights such as torture, extrajudicial executions, and forced
disappearances the Inter-American Court has established that amnesties, statutes of limitation and
provisions for the exclusion of responsibility, are inadmissible and cannot prevent the investigation

and punishment of those responsible.”40

Overview on Kyrgyzstan:

Kyrgyzstan had a presidential form of government until 2010, but the newly adopted Constitution in
June 27, 2010 extended the power of the parliament, creating a semi-presidential or semi-
parliamentarian political system. The President is the head of state whereas most of the authority is
held by the Prime Minister and the Unicameral Parliament (Jogorku Kenesh).** The judicial system
of the Kyrgyz Republic is established by the Constitution and laws, and consists of the Supreme
Court and local courts. Judicial power is exercised by constitutional, civil, criminal, administrative
and other forms of legal proceedings. The Constitutional Chamber is included in the structure of the
Supreme Court.*?

The Constitution has supreme legal force and direct application in the Kyrgyz Republic.*® The
Constitution of the Kyrgyz Republic provides that individuals have the right to appeal to
international bodies on human rights to protect their rights. International treaties, to which the
Kyrgyz Republic is a party and have entered into force, are a constituent part of the Kyrgyz Legal
system.** Kyrgyzstan further has the responsibility to restore the violated rights and compensate the
victims, when such bodies find violations of rights.*

Torture is explicitly prohibited in the Kyrgyz Constitution. Article 22 of the June 2010 Constitution
states that “No one may be subject to torture or to other inhuman, cruel or degrading forms of
treatment or punishment.” Article 20, paragraph 4, further stipulates that the “prohibition of torture

% This report by APT/CEJIL details Inter-American standards and state duties. http://www.apt.ch/content/files_res/JurisprudenceGuide.pdf.

“© OAS, Report on Citizen Security and Human Rights, para 46, 2009, http://www.cidh.org/countryrep/Sequridad.eng/CitizenSecurity. Toc.htm.

* Oxford Journals. Parliamentary Affairs Advance Access. By Ismail Aydingun and Aysegul Aydingun “Nation-State Building in Kyrgyzstan and
Transition to the Parliamentary System”, published August 6, 2012. http://pa.oxfordjournals.org/content/early/2012/08/06/pa.gss046.full.pdf+html

“2 Constitution of the Kyrgyz Republic, Section V1 Judicial Power in the Kyrgyz Republic, Article 93 (2010).

“% Constitution of the Kyrgyz Republic, Article 6 (2010).

“ Constitution of the Kyrgyz Republic, Article 6 (2010).

“ Constitution of the Kyrgyz Republic, Article 41 para 2 (2010).
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and other inhuman, cruel and degrading forms of treatment and punishment should not be subject to
any limitations.”*°

The State of the Laws regarding the specific best practices detailed in this report are referenced in
the below sections as they are relevant for comparison. The Government of the Kyrgyz Republic has
made progress toward meeting some of its international obligations. As a signatory to the Optional
Protocol to the CAT Convention (OPCAT), Kyrgyzstan is required to establish a National
Preventive Mechanism for the prevention of torture. On July 12, 2012, the President signed the law,
passed by Parliament on June 8, 2012, to create the National Center to Prevent Torture and other
Inhumane and Degrading Treatment and Punishment.”” This law aims to create “a system for the
prevention of torture and other cruel, inhuman or degrading treatment or punishment of persons
detained in places of deprivation of or restraint of liberty.” The law also aims to create and define
the procedures of organization and functioning for an independent center for the monitoring of
detention centers and the prevention of torture, to be named the “National Center of the Kyrgyz
Republic on Prevention of torture and other cruel, inhuman or degrading treatment or punishment”
(The National Center).* The National Center has begun to take action by appointing the members of
the coordination council for the Center and electing a Director of the Center, but as of the writing of
this report, the National Center is not fully operational.

On June 12, 2012, members of the Kyrgyz Government, representatives of the OSCE Centre in
Bishkek, the Freedom House Project “Strengthening Human Rights in Kyrgyzstan,” the Soros
Foundation Kyrgyzstan, and 12 other civil society organizations, signed a Memorandum of
Understanding on Human Rights and Fundamental Freedoms (MOU), deposited with the
Akyikatchy (Ombudsman).”® In addition to other provisions of the MOU, which promise
cooperation and free exchange of information between the government and civil society on certain
issues of human rights and fundamental freedoms, this MOU allows for access to places of detention
to civil society and international organizations, including monitoring groups created by such
organizations.

These actions, along with other positive progress in legislation, have advanced the issue. However,
in spite of this positive progress, serious issues remain both with the law and practice regarding the
prevention of torture and investigations into allegations of torture.

“® Constitution of the Kyrgyz Republic, Article 20 para 4, 2010. See also: A/HRC/19/61/Add.2 Juan Mendez, Report of the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or punishment, Addendum, 21 February 2012.
T United States State Department Bureau of Democracy, Human Rights and Labor; Country Reports on Human Rights for 2012, Kyrgyz Republic;

http://www.state.gov/j/drl/rIs/hrrpt/humanrightsreport/#wrapper; The law of the Kyrgyz Republic “On the National Center of
the Kyrgyz Republic on prevention of torture and other cruel, inhuman or degrading treatment or punishment.”

* The draft law of the Kyrgyz Republic “On the National Center of the Kyrgyz Republic on prevention of torture and other cruel, inhuman or
degrading treatment or punishment.”

4 Memorandum of Understanding on Human Rights and Fundamental Freedoms, 12 June 2012, Bishkek Kyrgyzstan. An early Memorandum of
Understanding was signed by The Akyikatchy (Ombudsman) of the Kyrgyz Republic, The OSCE Centre in Bishkek and Kylym Shamy on 7 June
2011 in Bishkek Kyrgyzstan. This early version while not as expansive as the 2012 version, elaborated on a framework for furture cooperation of the
signatory parties related to human rights and fundamental freedoms, specifically as these rights related to the protection of persons deprived of liberty
against torture and other cruel, inhuman or degrading treatment or punishment.
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In his December 2011 report on the Kyrgyz Republic, the United Nations Special Rapporteur on
Torture, Juan Mendez, noted that he received many accounts indicating that use of torture and ill-
treatment was historically pervasive in the law enforcement sector. He further stated that this
practice had only intensified in the wake of the ousting of President Bakiev in April 2010 and the
violence of the June 2010 events.™

A report written for Freedom House Kyrgyzstan by two leading local human rights experts,
documented some of these increases.>® The report noted that within two months of the conflict, the
General Prosecutor opened nearly 3000 criminal cases connected with the riots in the south of the
country, with many of those cases accompanied by massive human rights violations including
torture, illegal detention, and mistreatment during detention.®® Notably during this time, 85% of the
detained were ethnic Uzbeks.**Further, according to the International Independent Commission's
report, mistreatment and prisoner abuse happened in almost every single case of detention.®® The
torture and abuse included everything from beatings all over the body with fists, bully clubs, metal
rods, or weapon handles; to suffered electric shocks, suffocation by gasmasks or plastic bags,
cigarette burns, and the removal of fingernails.*

In April 2011, Prosecutor General Aida Salyanova, issued a decree specifically addressing torture
and ordering the prompt investigation of all allegations.”® To date, there is no evidence that Article
305-1 of the Kyrgyz Criminal Code, the article criminalizing torture, has been successfully utilized
by the Office of the Prosecutor, resulting in a conviction and sentencing of an accused.””

It should also be noted that Kyrgyzstan has been the subject of several recommendations from
United Nations Human Rights Council (including the Universal Periodic Review, country specific

0 A/HRC/19/61/Add.2 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mission to
Kyrgyzstan, UN Doc. (Feb. 21, 2012), available at: http://www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/Visits.aspx

5! Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan.

%2 Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 2; citing to
“Where is the Justice?” Interethnic Violence in Southern Kyrgyzstan and its Aftermath, Human Rights Watch , 2010, p. 49.

5% Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 2; citing to
“Where is the Justice?” Interethnic Violence in Southern Kyrgyzstan and its Aftermath, Human Rights Watch, 2010, p. 44

5 Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 2; citing to
Oruer MexyHapOIHON HE3aBHCHMOIM KOMHCCHHU TI0 HCCIEIOBaHHIO coObITHi Ha fore Keipreiscrana B mioHe 2010, r., p. 278 [Report of the
International Commission For Investigating Events in the South of Kyrgyzstan in June of 2010, paragraph 278].

® Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 2; citing to
Oruer MexyHapOIHON HE3aBHCUMON KOMKCCHH II0 HCCIEIOBaHHIO coObITHH Ha rore Keipreiscrana B mione 2010, 1., p. 278 [Report of the
International Commission For Investigating Events in the South of Kyrgyzstan in June of 2010, paragraph 279].

% United States State Department Bureau of Democracy, Human Rights and Labor; Country Reports on Human Rights for 2012, Kyrgyz Republic;
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper.

" In an official reply to an inquiry by the Public Foundation “Golos Svobody,” requesting to know whether there had been any legal proceedings
initiated under article 305-1 of the Criminal Code, the General Prosecutor’s Office of the Kyrgyz Republic sent the following two letters addressing
proceeding through 2013. The letters 28.06.2013 Ne 8/32-01-13; 19.07.13 Ne 8/7-13; 12.02.13 Ne 8/1-3p; reflected the fact that while multiple cases
have been opened under article 305-1, there has not yet been a conviction or sentence passed under this article.
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reporting and special procedures) as well as United Nations Treaty Bodies.”® Several of these
recommendations are specific to torture and ill treatment in detention.*

Best Practice Models For Investigations

This Project assesses best practices that will lead to the eradication of torture. For organizational
purposes, the analysis of those practices has been split into the preventative safeguards that countries
have utilized and the mechanisms for effective investigation. The above-mentioned
recommendations take pieces from several of the best practices and highlight potential for
implementation here in Kyrgyzstan.

The eradication of torture involves both safeguards for its prevention, as well as a robust system for
effective and independent investigations of allegations of torture. The following portion of this
preliminary report focuses on the later piece — investigations. In the context of these cases, there is
the investigation into the original crime that the suspect is detained for, and then the subsequent
investigation into the allegation of torture or abuse. In the examples below, this reports examines
states that have created structures for the investigation of allegations against the police or other state
services.

Kyrgyzstan:
The question of independent investigations cannot be considered without first examining the current

structure for investigations of all kinds of crimes. Investigation of all criminal cases is enforced by
investigators of agencies of prosecution and agencies of the Ministry of Internal Affairs. In specific
cases, criminal investigations can also fall under the National Security agencies, the agency of
Kyrgyz Republic on drug control of criminal-procedural system of Ministry of Justice of Kyrgyz
Republic, financial police and tax police agencies.®® Investigations begin only upon the initiation of
a prosecution.®

Currently Kyrgyz Law foresees the prosecutor as having the right to institute all criminal
proceedings and investigate all criminal cases, with the additional right to delegate the investigation

% For a complete review of Kyrgyzstan’s Human Rights Obligations, see “Kyrgyzstan’s Compliance with Human Rights Obligations: Compendium of
Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review (UPR), Special Procedures,
and Treaty Bodies,” Tian Shan Policy Center, 2012.

% For a complete review of Kyrgyzstan’s Human Rights Obligations, see “Kyrgyzstan’s Compliance with Human Rights Obligations: Compendium of
Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review (UPR), Special Procedures,
and Treaty Bodies,” Section 2.8 Torture and Ill treatment in detention, Tian Shan Policy Center, 2012.

8 Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 161 Investigation Agencies (2013). Actual Text: Crates
161. Opranbl cieactBus CrleicTBHE MO YrOJOBHBIM JIeNaM  TIPOM3BOAMTCS B COOTBETCTBMM C ONpeleieHHoi HactosmuM Koxekcom
THIO/ICIIEICTBEHHOCTBIO CJISZIOBATENSIMU OPTaHOB MPOKYPATYPHI, BHYTPEHHUX JIeJ1, HAIIMOHAIBHON 0e30MaCHOCTH, 110 KOHTPOJIIO HAPKOTUKOB, YTOJIOBHO-
HCTIOJHUTEIIbHOU CHUCTCMBI, (bHHaHCOBOﬁ TIOJIMIIUA U TAMOKCHHBIX OPTaHOB.

81 Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 165 (1) The beginning of an investigation (2013). Actual
Text: Cratest 165. Hawano nmponsBocTBa cleaACTBHSA

(1) CnenctBue MPOM3BOIUTCS TOJIBKO TOCIE BO30YKACHHS YrOJOBHOTO jena. [IpOM3BOJACTBO TaKMX CIEACTBEHHBIX ICHCTBHUIL, KAK OCMOTP MecTa
TMPOUCHICCTBAA U HA3HAYCHUC IKCIICPTU3BI BO3MOXKHO U 10 B036y)l(Z[eHI/I$l YTOJIOBHOTO [Cna.
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to an investigator.®? For purposes of the Code of Criminal Procedure for the Kyrgyz Republic, the
term investigator is defined as:

“officer of prosecutorial agencies, police officer, national safety officer, tax police officer, customs
officer of criminal-procedural system of Ministry of Justice of Kyrgyz Republic, authorized to

. . . .. 63
conduct investigation on a criminal case.”

The term investigation is defined as:

“procedural form of pretrial actions of authorized agencies within the stipulated herein authorities to
discover, establish and secure circumstances of a case and charge those who committed the crime
with criminal liability.”®*

While the term investigator is broadly defined in the Code, the Office of the Prosecutor is tasked
with ultimate responsibility for all investigations leading to prosecutions. This creates an inherent
conflict of interest in cases where allegations of abuse arise in the context of an ongoing
investigation, or as part of a legal proceeding, specifically where those allegations relate to an
attempt to procure evidence.

The Code of Criminal Procedure for the Kyrgyz Republic guarantees all persons access to judicial
protection of his or her rights and freedoms at any stage of the legal process.®® Unfortunately the
current structure for investigations makes protection of a detainee’s rights at this stage of
proceedings, a challenge.

It has been reported that a large majority of complaints regarding torture arise from actions taken
during the initial apprehension of suspects and early hours of detention.®® Of these complaints,
human rights defenders have found that more than 87% of instances of torture occur while detainees
are in Internal Affairs Ministry Facilities and during this period, the abuse is largely perpetrated by
the Operational-Investigative Service of the Internal Affairs organs.®” Compounding the difficulty,

82 Kyrgyz Criminal Procedural Code Chapter 5. Participants of Proceedings and Persons Participating in Court Proceedings, Representing Interests of
the State. Article 33 Prosecutor. (2013)

8% Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 1. Major Provisions Article 5 Major Definitions Used in the Code. (2013)
CJIeIOBATENb - JOJDKHOCTHOE JIMLIO OPTaHOB MPOKYPaTypbl, BHYTPEHHUX JIEJ, HAIIMOHAIBLHOM 0€30MacHOCTH, 10 KOHTPOJIIO HAPKOTHKOB, (PUHAHCOBOIT
TIOJIUIUHA, TAMOKCHHBIX OPraHOB, yFOJ’IOBHO-HCHOJ’IHHTeJ’ILHOﬁ CHUCTEMBI, YIPABOMOYHOEC MPOBOJIUTH CJICACTBUE 110 YTOJIOBHOMY JICITY.

8 Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 1. Major Provisions Article 5 Major Definitions Used in the Code. (2013)
CJIE/ICTBHE - TpoleccyanbHas (popMa JNOCyAeOHOM NesTeabHOCTH YNOJIHOMOYEHHBIX OPTaHOB B IpeneNiax YCTaHOBJIEHHBIX HacTosmmMm Kopexcom
MMOJTHOMOYHM I10 BBISIBJICHUIO, YCTAHOBJICHUIO MW 3aKPCIUICHUIO COBOKYITHOCTH 00CTOATENBECTB Jiela W TIPUBJICYCHUIO JIAL], COBCPIIMBIIUX
MIPECTYIUICHNE, K YTOJIOBHOI OTBETCTBEHHOCTH.

8 Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 2 Principles of Criminal Procedure Article 9(1) Protection by the Court
(2013). Actual Text: Cratbs 9. CyneGHas 3amura

(1) Kaxxnomy rapantupyercs B JTI000i CTaauy nporecca cyaeOHas 3aliuTa ero npas U CBOOO.

% Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 4.

%7 Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 4. Statement
supported by Ulukbek Kochkorov, Ulukbek Kochkorov, a deputy of the Jogorku Kenesh who, as cited to the in same report, stated “...law enforcement
operatives themselves carry out acts of torture,”and the General Prosecutor who affirmed that “...an overwhelming number of complaints have been
received on the actions of law enforcement officers carried out during the process of operational investigations.”
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according to paragraph 3 of article 19 of the law “On Operational-Investigative Activities,”
employees of this department are accountable “only to their direct supervisor.”®®

If a detainee makes a complaint about torture, or other form of abuse, at the hands of state officials,
that complaint may be investigated by the same investigatory structures responsible for the
investigation of the original criminal, or administrative, inquiry.”® Further, the Office of the
Prosecutor maintains the ultimate responsibility for the outcome of the investigation.”® This means
that it is foreseeable that complaints of official misconduct, will be investigated by the same
structures accused of perpetrating the offenses. This inherent conflict of interest jeopardizes the
possibility for any kind of independent or effective investigation.

Jamaica

As is detailed in the attached appendix, Jamaica has faced serious problems with accountability for
violent crime, accusations of police involvement in unlawful Killings or extrajudicial executions, and
widespread corruption. Starting in 1992, the Police Public Complaints Authority (PPCA), was
established as an independent body to monitor and supervise investigations by the police regarding
complaints against the police. The Bureau of Special Investigations (BSI) and the Office of
Professional Responsibility were also authorized to receive complaints regarding police misconduct.
While the PPCA is a State-funded independent body, the BSI and the Office of Professional
Responsibility are institutions within the Jamaican Constabulary Force (JCF).

Despite these attempts at progress, a 2007 Jamaican Justice System Reform project found that the
current structures in place for the independent investigation of police were inadequate and not
sufficiently independent and highlighted the Special Investigation Unit (SIU) of the Ministry of the
Attorney General of Ontario, Canada as a possible model to emulate.”

In August 2010, the Jamaican government created the Independent Commission of Investigations
(INDECOM) to investigate actions by members of the security forces and other agents of the state
that result in death or injury to persons or the abuse of the rights of persons.’® It should be pointed
out at the outset, that IDECOM is not focused exclusively on complaints of torture of detainees, but
more broadly on any abuse committed by security forces. INDECOM’s investigations focus on

% Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kygyzstan, pg 4. For
Additional details on the relationship between this office and the states see the same report though pages 3-6.

% The Prosecutor’s office has the right to investigate official crimes. All ordinary crimes are investigated by investigators of the Ministry of Interior.
Additionally complicating the situation, the investigators of the prosecutor’s office for collecting evidence, (operative support), utilize the staff
working for the Ministry of Interior — police departments - which could cause a conflict of interest.

™ Code of Criminal Procedure of the Kyrgyz Republic, Chapter 2 Principles of Criminal Procedure, Article 8 Participation of the Prosecutor in
Criminal Proceedings (2013). Actual Text: Ctates 8. Y4actie nmpokypopa B yroioBHOM cymomnpomn3Bojctae (1) Hamazop 3a To4HBIM U €IHHOOOPA3HBIM
HCIOJHCHUEM 3aKOHOIATCIIbHBIX aKTOB OpraHaMy, OCYHICCTBJIAIOIIMMH OIIEPATUBHO-PO3BICKHYIO HACATECIBHOCTb W CICEACTBUE, OCYILIECCTBIIACTCA
TIpokypatypoii Keipreisckoii Pecriybnnku B mpeaenax ee KOMIETESHIIHH.

™ Jamaican Justice System Reform Task Force, Final Report, June 2007,

http://www.cba.org/jamaicanjustice/pdf/jjsrtf_report_final.pdf. See http://www.siu.on.ca/en/unit.php for more information about the Special
Investigation Unit (SIU) of the Ministry of the Attorney General of Ontario, Canada.

2 INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf.

18


http://www.cba.org/jamaicanjustice/pdf/jjsrtf_report_final.pdf
http://www.siu.on.ca/en/unit.php
http://indecom.gov.jm/ici2010_act.pdf

analyzing patterns of abuse and profiles in order to provide some policy guidance and
recommendations for future prevention.

According to a Jamaican civil society leader, “in practice, INDECOM is called, by police, to the
scene of any shooting by police. The law requires the ranking officer on the scene to preserve the
scene and call INDECOM. There has been more (and less) compliance with this requirement by
police, but interestingly, citizens who witness police shootings are increasingly calling to report
them on INDECOM's hotline.”"®

The INDECOM Act allows a person to submit a complaint regarding the conduct of a member of
the security forces or any specified official which (a) resulted in the death of or injury to any person
or was intended or likely to result in such death or injury; (b) involved sexual assault; (c) involved
assault or battery by the member or official; (d) resulted in damage to property or the taking of
money or of other property; (e) although not falling within any of the preceding paragraphs, is in the
opinion of the Commission of a grave or exceptional nature. The Act also requires police officers to
report any such incidents within 24 hours, and immediately if the incident resulted in the death or
injury of a person.”™

Under the Act, INDECOM investigation powers include inspection of “relevant public body or
relevant Force, including records, weapons and buildings,”” and to “take such steps as are necessary
to ensure that the responsible heads and responsible officers submit to the Commission reports of
incidents and complaints concerning the conduct of members of the Security Forces and specified
officials.”’® Articles 4.2 and 4.3 provide INDECOM access, following receipt of a warrant, to any
reports, documents and all other evidence, including any weapons, photographs and forensic data,
and to retain any records, documents or other property for as long as reasonably necessary. In
addition INDECOM is provided access and may enter any premises or location. INDECOM also has
the power to take charge of and preserve the scene of any incident.”’

For the purpose of carrying out an investigation, the Commissioner and the investigative staff have
the powers, authorities, and privileges of a constable. INDECOM may at any time require any
member of the Security Forces, a specified official or any other person who, in its opinion, is able to
give assistance in relation to an investigation, to furnish a statement or produce any document or
thing in connection with the investigation that may be in the possession or under the control of that
member, official or other person. When conducting an investigation, INDECOM has the same
powers as a Judge of the Supreme Court, has primary responsibility for preserving the scene of an

™ personal communication via email between TSPC researcher MK and the NGO Jamaicans for Justice, November 19, 2012.

™ A/HRC/16/52/Add.3, Human Rights Council, Sixteenth session findings and recommendations of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment on his mission to Jamaica, 12 to 21 February 2010.

' Article 4.1.b.i of the INDECOM Act.

™ Article 4.1.C of the INDECOM Act.

" Articles 4.2 and 4.3 of the INDECOM Act.
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incident, and may issue directions to the police. Intentionally false or misleading statements or
failure to comply with INDECOM'’s investigations is subject to a fine or term in jail.

INDECOM is considered a Commission of Parliament and receives its funding as a direct grant by
the Parliament - to which it must report. It is also free to seek supplementary funding by way of
grant funding - locally and internationally. While INDECOM enjoys significant independence in
its work, the INDECOM Act states that its budget is subject to approval by the Minister of
Finance.

INDECOM Commissioner Terrence Williams continues to raise the alarm about lack of adequate
resources to fully staff up and, despite the apparent independence in the substance and strategy of
the work, the apparent reliance on the Finance Minister for budget approvals is severely hampering.

Guatemala

Guatemala emerged from a 36 year long civil war internal armed conflict in 1996. Over the course
of that conflict, hundreds of thousands of people were killed and the door opened for organized
crime to grow.”® During this period, the Guatemalan army became increasingly involved in
organized crime.”® As the war ended, the network of those involved in organized crime, and their
interrelatedness with state actors and state interests also grew.®

In 1999, a legislative reform effort to codify many of the Peace Accord agreements from the war
period, in the form of a referendum, failed. However, this failure spurred Guatemalan NGOs, their
international partners®’, as well as UN procedures®” into action. These groups collaborated and
formed the reports and documentation that would later be necessary in the establishment of what
would become the International Commission against Impunity in Guatemala (CICIG).

Guatemala has established a unique model for independent investigations, which, while also not
specifically directed at torture, has the ability to more broadly investigate specialized categories of
crime. The CICIG was established by an agreement between the United Nations and the
Government of Guatemala in late 2006 and started its work in September 2007, following

® Agreement on a Firm and Lasting Peace, December 29, 1996, http://www.sepaz.gob.gt/index.php/agreement-12; Patrick Gavigan, “Organized
Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16, Issue 1, 2009, 62 — 76.

™ patrick Gavigan, “Organized Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16, Issue
1, 2009, 62 — 76.

g ABA Rule of Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

8 A few examples are: Movimiento Nacional por los Derechos Humanos, “Breve analisis de la situacion de defensores de derechos humanos en
Guatemala,” May 13, 2005, http://www.caldh.org/analisis.pdf;

Washington Office on Latin America, “Hidden Powers in Post-Conflict Guatemala: A study on illegal armed groups in post-conflict Guatemala and
the forces behind them,” September 2003, http://www.wola.org/publications/hidden_powers_in_post_conflict guatemala; Human Rights Watch,
“Guatemala: Political Violence Unchecked, Guatemala Mission Findings,” August 22, 2002,
http://www.hrw.org/legacy/press/2002/08/guatemission.htm.

8 United Nations, “Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alton,” UN Doc., A/HRC/4/20/Add 2,
19 Feb. 2007. http://daccess-ods.un.org/TMP/8121861.html. Based on available statistics from 2005, the study reports a conviction rate of 1.4% in
cases involving “crimes against life.”
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ratification by the Guatemalan Congress. CICIG’s mandate has been extended twice (in 2009 and
2011), through September 2013 at the time of writing, with its likely final extension until 2015.

CICIG is an independent, UN affiliated, hybrid national-international commission with strong
powers of investigation and a mandate to “support, strengthen, and assist” state institutions
investigating and prosecuting crimes committed in connection with the activities of organized crime
groups and clandestine security organizations.®® The CICIG’s mandate is broader than investigation
and its functions include such activities as identifying the structures, activities, modes of operation
and sources of financing of °‘parallel power’ groups, promoting the dismantling of these
organizations and the prosecution of individuals involved in their activities. CICIG also
recommends the legal and institutional reforms necessary for eradicating clandestine security
organizations preventing their re-emergence.

CICIG focuses on high impact cases, typically implicating politically or economically powerful
people. The theory of change and reform is best summed up in its most recent annual report: “the
prosecution of senior former officials conveys a clear message to the people. With a good
investigation, there is no such thing as the perfect crime and the accused party's power is irrelevant,
as is the time that has passed since they committed the crime. There must be no doubt as to the fact
that such individuals will be brought to justice sooner or later.”®®

Under the Agreement, CICIG has the power to “Collect, evaluate and classify information provided
by any person, official or private entity, non-governmental organization, international organization
and the authorities of other States”® and “any official or administrative authority of the State and
any decentralized autonomous or semi-autonomous State entity” is obligated to comply with
requests for “statements, documents, reports and cooperation” without delay.87

The CICIG coordinates its work with the relevant government counterparts, including the Public
Prosecutor’s Office and the Attorney General. A Special Prosecutor’s Office was also created for
CICIG. The Special Anti-impunity Prosecutor's Office (FECI) was created as part of the original
CICIG Agreement and the Bilateral Cooperation Agreement signed between the Public Prosecutor's
Office (MP) and CICIG Guatemala on February 27, 2008.28 FECI was created in order to investigate
cases selected and assigned to them by CICIG and the MP.

FECI currently has a coordination department, which is comprised of a general coordinator, assistant
coordinator and a legal adviser - who are all CICIG staff. UEFAC (FECI) is a completely vetted unit
— young prosecutors are recruited only after a careful evaluation. It has six prosecutors, three

8 The full text of the agreement can be found here: http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14. Note that
CICIG is a “non-UN organ, functioning solely in accordance with the provisions of this agreement.”

8 A list of CICIG’s institutional reform recommendations can be found here: http:/cicig.org/index.php?page=institutional-reform.

® http://cicig.org/uploads/documents/2012/COM-067-20120911-DOC02-EN.pdf.

& Article 3.1 (a) of the CICIG Agreement.

8 Article 3.1 (h) of the CICIG Agreement.

# http://cicig.org/uploads/documents/convenios/mp-cicig.pdf.
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auxiliary prosecutors, six agents and two members each from the PNC and the Department of
Criminal Investigation (DICRI). Its personnel have all passed a lie-detector test and been appointed
directly by CICIG. ® The main role of FECI is to support investigations in high-impact cases. The
cases overseen by FECI depend upon whether the case fulfills the requirements set forth in CICIG's
mandate and upon agreement between the Attorney General and the Commissioner against Impunity
in Guatemala. The Coordination Department of the MP is responsible for representing CICIG before
the MP authorities and for creating inter-institutional links pursuant to the instructions passed down
by the Commissioner against Impunity in Guatemala.

While primary investigations responsibility rests with the police (PNC) under the direction or
guidance of the public prosecutor’s office (MP), CICIG uses its limited resources and expert teams
to focus on high impact cases, while liaising with the MP and PNC to provide technical assistance to
many additional cases.

In addition to the interdepartmental coordination and cooperation, the Guatemalan model provides
for a procedural mechanism known as the “complementary prosecutor,” or “Querellante Adhesivo.”
This role is sometimes also referred to as a “private prosecutor,” or a “third party prosecutor.” The
complementary prosecutor may join the case at any time at all stages of the investigation and trial,
but not after sentencing. He or she has the right to participate in and contribute to the investigation;
request to see evidence in advance of the trial; and request a hearing before the investigative court
on matters on which he disagrees with the prosecutor.

The investigative judge must approve a party’s request to become a complementary prosecutor prior
to intervention the case. To prompt a criminal prosecution if the MP has not initiated a prosecution
itself, “the would-be complementary prosecutor may file a complaint before a court, which remits
the complaint to the MP, which should immediately investigate. The complementary prosecutor, or
a person who unsuccessfully requested to intervene as a complementary prosecutor, can join the
complaint filed by the MP but explain a different basis for the charge or state that charges should not
be filed; bring to the court’s attention defects in the charges that should be corrected; or object to the
charges on the grounds that they omit a suspect or allegation and should be expanded...”90
According to Article 3(b) in the Agreement that created the CICIG, it has the power to act as
Complementary Prosecutor in criminal proceedings under its mandate, and has done so in several
cases.™

CICIG relies entirely on the international donor/aid community for its budget (the Executive Branch
provides office space and other installations needed for its functioning). In the lead up to CICIG’s

% 1CG, Learning to Walk Without A Crutch: An Assessment of the International Commission Against Impunity in Guatemala, Latin America Report
N°36 — 31 May 2011. http://www.crisisgroup.org/~/media/Files/latin-america/36%20L earning%20t0%20Walk%20without%20a%20Crutch%20---
%20The%20International%20Commission%20Against%20Impunity%20in%20Guatemala.pdf.

0 ABA Rule of Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf

% At the time of writing, the CICIG was involved in 15 cases as a Complementary Prosecutor. Those cases can be found here:
http://cicig.org/index.php?page=cases.
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enactment, local and international NGO’s lobbied donor governments and agencies to pledge several
million dollars for the initial months of operation

Northern Ireland

It is worth noting, that all European Member States (with the possible exception of Italy) have some
form of external and internal mechanism for the investigation of complaints of police abuse.*” In the
majority of States, this competency rests within the Office of the Ombudsman, while in Belgium,
Cyprus, France, Ireland, United Kingdom and Northern Ireland, specialized bodies were created
whose sole responsibility and competence is the investigation of police misconduct.*

The current Office of the Police Ombudsman for Northern Ireland (OPONI) was established by a
Police Act of Northern Ireland in 1998, replacing the former Independent Commission for Police
Complaints (ICPC). It started operating in 2000.% Critics of the early legislation forming OPONI
stated that it was not sufficiently independent from existing investigatory structures. Subsequent
lobbying resulted in the Police (Northern Ireland) Act 2000 and then the Police (Northern Ireland)
Act 2003 in order to accomplish additional reforms.*> Although called the Police “Ombudsman,”
OPONI could perhaps be more accurately described as a civilian body with responsibility for
oversight of the Police Service of Northern Ireland (PSNI).*

The Police Ombudsman of Northern Ireland is appointed by Her Majesty the Queen, as a named
person for a fixed term of seven years. The Police Ombudsman is accountable to the Northern
Ireland Assembly, through the Minister for Justice. The status of the Office of the Police
Ombudsman is that of a non-departmental public body (NDPB) administrated through the
Department of Justice.”” OPONI staff includes retired police officers and civilian lawyers.*®

The Police Ombudsman’s vision is excellence in the independent and impartial investigation of
police complaints. Its mission is providing an effective, efficient and accountable Police Complaints

2 prof. Dr. Monica den Boer, Prof. Dr. Roel Fernhout, Policing the Police: Police Oversight Mechanisms in Europe: Towards a Comparative
Overview of Ombudsman and their Competencies; Background Report for the Asia-Europe Foundation, 2008, pg. 9-10.

From the report surveying: Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, The Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and the United
Kingdom, the authors found that only Italy did not seem to have an external (and internal) complaint mechanism competent to deal with complaints
against the police. “In all other Member States of the European Union police oversight mechanisms are available. In a majority of Member States the
national Ombudsman is competent to deal with police complaints. Other Member States have created specialized bodies with sole competence and
responsibility for police complaints: Belgium, Cyprus, France, Ireland, United Kingdom and Northern Ireland. To complicate the picture, occasionally
two independent oversight mechanisms have been called into being: in Finland (the Parliamentary Ombudsman and the Chancellor of Justice with
largely the same tasks and powers) and in Malta (the Ombudsman and an independent Police Board; both are competent, although the Ombudsman
tends to refer cases to the Police Board).” Competency to “deal with complaints,” does not necessarily mean criminal proceedings, although depending
on the country, review by the Ombudsman could result in referral for criminal charges.

% Prof. Dr. Monica den Boer, Prof. Dr. Roel Fernhout, Policing the Police: Police Oversight Mechanisms in Europe: Towards a Comparative
Overview of Ombudsman and their Competencies; Background Report for the Asia-Europe Foundation, 2008, pg. 10.

® Human Rights and Dealing with Historic Cases — A Review of the Office of the Police Ombudsman for Northern Ireland; Committee on the
Administration of Justice, 2011, pg 14-15.

% Human Rights and Dealing with Historic Cases — A Review of the Office of the Police Ombudsman for Northern Ireland; Committee on the
Administration of Justice, 2011, pg 14-16.

% Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 9, 2012
7 About Us: Police Ombudsman for Northern Ireland. http://www.policeombudsman.org/modules/pages/about.cfm. 2013.

% Criminal Justice Inspection Northern Ireland, An inspection into the independence of the Office of the Police Ombudsman for Northern Ireland
September 2011, p.24
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system, which is independent, impartial and designed to secure the confidence of the public and
police. *°

The OPONI investigates complaints against the Police Service of Northern Ireland, the Belfast
Harbour Police, the Larne Harbour Police, the Belfast International Airport Police and Ministry of
Defence Police in Northern Ireland and the Serious Organised Crime Agency when its staff operates
in this jurisdiction. The Office is also responsible for the investigation of criminal allegations made
against staff of the UK Borders Agency while exercising the powers of constable in Northern
Ireland.

The Police Ombudsman investigates all complaints made about PSNI, from incivility to criminal
conduct.'® The Police Ombudsman has exclusive jurisdiction for cases where a death has resulted
from the conduct of a police officer which precludes the involvement of the PSNI, including HET in
such investigations.'*

Complaints can only be made by “members of the public,” thus police officers cannot bring
complaints about other officers to OPONI.**? The latter instances require the Police Ombudsman to
report on the case to the Minister of Justice, Northern Ireland Policing Board and Chief
Constable.'®

Complaints of misconduct made to the Chief Constable, the Northern Ireland Policing Board, the
Department of Justice or the Public Prosecution Service should immediately be referred to the
Police Ombudsman.'®* Magistrates are not specifically empowered to refer matters to the Police
Ombudsman, but in certain cases may choose to do s0.1%

The Police Ombudsman is required, on receipt of a complaint: “(a) to record and consider each
complaint made or referred to him... and (b) to determine whether it is a complaint to which
subsection 4 applies.”'® The law requires the Police Ombudsman to send to police, and to any
identified police officer, a copy of any complaint received.*®” This notice does not indicate that the
officer is under investigation, but simply advises the officer that a complaint has been made.*® The
notices form the basis of the system of tracking and trending of complaints against individual
officers. Police officers who are subject to 3 or more complaints in a twelve months period are

 Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, 2011

100 pepartment of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 9, 2012
101 RUC (Complaints etc) Regulations 2001.

102 Northern Ireland Human Rights Commission, Report pursuant to Section 69 (1) of the Northern Ireland Act 1998 reviews the adequacy and
effectiveness of law and practice relating to the protection of Human Rights in Police, p.2, June 2012.

103 Regulation 20 of the RUC (Complaints etc.) Regulations 2000.

104 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of
Complaints, p. 21, 2011.

105 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of
Complaints, p. 21, 2011.

1% The Police Act of 1998, s. 52(3).

107 7 8 Regulation 6(2) of the RUC (Complaints etc) Regulations 2000.

108 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of
Complaints, p. 23, 2011.
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reported to their District Commanders.’®® Police officers also receive notice when the complaint is
transferred or closed. If a police officer is the subject of a complaint, and that complaint is to be
investigated, then the Police Ombudsman must notify the officer as well. Yearly, roughly 3,000
such notices are sent to police officers.''

Section 53(1) of the Police Act requires that the Police Ombudsman “shall consider whether the
complaint is suitable for informal resolution and for that purpose may make such investigations as
he thinks fit. Section 53(2) of the Act states that “A complaint is not suitable for informal resolution
unless (a) the complainant gives his consent; and (b) it is not a serious complaint.” Informal
resolution simply means that the complaint is resolved locally by the chief of police of the police
force to which the complaint relates, again, only if the complainant consents to the proposed
resolution. If an informal resolution fails then the Police Ombudsman shall investigate.***

In 2011/2012, 501 complaints were considered suitable for informal resolution but only 300
complainants agreed to the informal resolution process, with 74% of matters dealt with through
informal resolution being successfully resolved.**?

The investigative functions of the OPONI operate independently of the Government in order to
respect its principle that government should not be able to determine which cases are investigated,
how they are investigated or what the outcome should be.**® Investigations are conducted by Police
Ombudsman Investigators, who have full police powers under the Police and Criminal Evidence
Order (NI) 1989, when conducting criminal investigations. The conduct of investigations is covered
by the relevant conduct and complaint regulations.***

The Police Ombudsman is excluded from conducting investigations into matters that have occurred
more than a year before the complaint is reported unless new evidence is available or the case is
considered to be grave or exceptional.'*® The Police Ombudsman may also investigate alleged
police misconduct without a complaint being received by calling it in himself.*® The matters which
the Police Ombudsman can call in himself include use of excessive force by police officers, death
following police contact and attempts to pervert the course of justice, among other violations.™*’

While it is current practice to conduct two sets of interviews — one criminal and one disciplinary in
respect of the same issue.**® Most officers voluntarily attend an interview, either as witness or

109 |d

110 |d

1 The Police Act of Northern Ireland 1998, Section 53(6).

12 police Ombudsman for Northern Ireland, Annual Report and Accounts for the Year Ended 31 March 2012, p.7.

13 Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 11,
2012.

114 See Police Act of Northern Ireland of 1998

115 Criminal Justice Inspection Northern Ireland, An inspection into the independence of the Office of the Police Ombudsman for Northern Ireland
September 2011, p.7.

18 The Police Act of Northern Ireland 1998 Section 55.

117 |d

118 police Ombudsman, Statutory Report, Review — Section 61 (4) Police Act of Northern Ireland 1998, Investigations, p. 31, 2011.
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suspect, voluntarily, but OPONI lacks the power to require their attendance and in cases of refusal
must seek the aid of relevant police authorities.

When police officers retire they cannot be the subject of discipline for actions during their service as

police officers, unless they are suspected of criminal offences committed during their term of
: 119

service.

Although the Police Ombudsman conducts investigations of police misconduct, he is excluded from
related disciplinary hearings unless the officer complained about is not a senior officer and he and
the presiding officer agree.'®

There are no statutory limits on making of mal-administration complaints against the Police
Ombudsman. In such cases, the re-examination of case files against police officers, the resolution of
whose cases was allegedly mal-administered, is permitted.*

OPONI answers to the Northern Ireland Policing Board and must submit information on its financial
and good governance practices ever year.'??> Additionally, OPONI undergoes a statutory review at
least once every five years and submits a report to the Secretary of State of Northern Ireland.'?®
Once received, the Secretary of State must publish and present the report to the Houses of
Parliament.'?*

The Ombudsman is also required to submit statistical and general information on its functions to the
Northern Ireland Police Board.*?® The board, in turn, is responsible for the issuance of reports on the
state of human rights and other issues concerning OPONI and the police of Northern Ireland.?

Additionally, those who are not satisfied with any aspect of the Police Ombudsman’s service or
actions, be they civilians or members of the police force, have a right to make a complaint either
verbally or in writing directly to it.'*’ In the 2011/2012 reporting period, 23 complaints were
accepted against the Ombudsman (compared to the 3,336 complaints that the Ombudsman received
that year against the Police).'?®

In 2011/2012, OPONI received 3,336 complaints and 5,896 allegations.**® Disciplinary hearings
arising from Police Ombudsman investigations were concluded on six officers, two resigned prior to

914, at p. 33.

120 The RUC (Conduct etc) Regulations 2000.

121 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, Mal-administration, p. 44, 2011.
122 The Police Act of Northern Ireland 2000 Section 64.

123 The Police Act of Northern Ireland Act 2000 Section 61(4).

1241d. at Section 61(6).

125 1d. at Section 64.

12614, at Section 57.

127 police Ombudsman, Statutory Report, Review — Section 61 (4) Police Act of Northern Ireland Act 1998, Mal-administration, p.10
128 police Ombudsman for Northern Ireland, Annual Report and Accounts for the Year Ended 31 March 2012, p.7

123 Annual Report and Accounts for the year ended 31 March 2012, Office of the Police Ombudsman

for Northern Ireland, July 2012, page 19.
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hearing, two were found not guilty, and two officers initially received either a caution or a fine but
these were overturned at a Chief Constable Review.'*

The most common type of allegation is a “failure in duty,” which means, for example, the conduct
of a police investigation, a failure to investigate, a failure in communication, issues associated with
detention and the treatment and questioning of suspects.™®! During 2011/2012, failure in duty
allegations (2,091) represented 35% of all allegations made.*** “Oppressive behavior” (1,944 in
2011/2012) represented 33% of all allegations made.***

Oppressive behavior is classified into sub-groups:
oppressive conduct/harassment — police acting in threatening manner or repeated searches for no
legitimate reason;
other assault — pushing or other physical abuse without justification;
serious non sexual assault — assault that results in serious injury, i.e. broken bones; and sexual
assault — assault which is sexual in nature.*®*

Since March 2008, the majority (63%) of oppressive behavior allegations were classified within the
subtype other assault, 27% of allegations were classified as oppressive conduct or harassment and
8% as unlawful/unnecessary arrest or detention.*®> Of the 3,336 complaints received by the Office
during 2011/12, 1,777 (53%) were referred for formal investigation while the remaining 1,559
(47%) were dealt with or, at the time of reporting were being considered, by the Initial Complaints
Office, the body which normally receives complaints.*®

The Northern Ireland Statistics and Research Agency collected data for the OPONI’s annual report
for the years 2011/2012. The research showed that 85% of surveyed persons who had heard of the
Police Ombudsman thought that it was independent from the police.**” 77% of those surveyed who
were aware of OPONI were confident in its impartiality.*® 72% of police officers subject to a
formal investigation were satisfied with the Police Ombudsman, while only 52% of civilians were
satisfied.™*

130 police Ombudsman for Northern Ireland, Annual Report and Accounts for the Year Ended 31 March 2012, p.7
131 Northern Ireland Police Board, Human Rights Annual Report 2012, p.51

%2 Annual Report and Accounts for the year ended 31 March 2012, Office of the Police Ombudsman

for Northern Ireland, July 2012, page 19.

133 |d

134 Office of the Police Ombudsman for Northern Ireland, Analysis of Oppressive Behavior allegations received by the Office of the Police
Ombudsman for Northern Ireland, 2000 — 2012, p.8

1% 1d. at p.16.

136 police Ombudsman for Northern Ireland, Annual Report and Accounts for the Year Ended 31 March 2012, p.23.
¥ 1d. at p.33.
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39 1d. at p. 34.

27



Alternative Investigatory Practice - Russia

The Russian system has undergone several reforms in recent years. In response to recommendations
by international organizations, a major reform of the prosecutorial system was undertaken in 2007,
with the view to ensuring its independence and impartiality.***Prosecutorial authorities were to be
reformed through the administrative separation of their major functions.*** The Reform Act
contained provisions to establish an Investigative Committee attached to the Prosecutor’s Office
within the existing prosecutorial system.**

However, the practical experience of the Investigative Committee, over more than two years,
showed the need for a clearer separation of the functions of prosecutor’s supervision and pretrial
investigation powers. NGOs have stated that the prosecutor’s offices do not show initiative in
starting investigations on torture cases. The Shadow Report to the CAT committee noted that the
prosecutor’s office rarely independently initiated the examinations and investigations, even if they
possess the data that the torture had been administered and when they do act, it is without urgency or
thoroughness.**® In practice NGOs noted that the conflict between the function of criminal
prosecution and function of supervision of preliminary investigation and investigation is usually
solved in favor of strengthening the position of prosecution, rather than investigation of a suspects’
complaint on torture and other violations.***

In an attempt to deal with the perceived and practical issues with independence, the Russian
Government established the Investigative Committee as a separate, independent body outside of the
existing prosecutorial system. The intention of this separation was to create the conditions necessary
for the effective exercise of prosecutorial powers to supervise pretrial investigations, strengthen
cooperation between investigative bodies and prosecutorial authorities and to enhance the
objectivity of investigations.*°

Both legislative and practical steps have been taken to separate the functions of criminal prosecution
and investigation. Until 2011, the Prosecutor’s Office was responsible both for investigating
suspected serious crimes and prosecuting these in the courts (in 2007 the newly created Investigative
Committee carried out the investigation function, however, it remained a sub-division within the
Prosecutor’s Office). In January 2011, the Investigative Committee was instituted as a stand-alone

140 The 5™ periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf,
para. 249.

1 Federal Act No. 87-FZ of 5 July 2007 amending the Code of Criminal Procedure and the Federal Act on the Prosecutor’s Office provided for the
prosecutor authorities to be reformed through the administrative separation of their functions of supervising respect for lawfulness in the conduct of
initial inquiries and pretrial investigations and the hearing of criminal cases in court, on the one hand, and organizing and conducting investigative
activities in exercise of the procedural powers granted to them to implement such activities, on the other.

142 The 5" periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf,
para. 250.

%3 Russian NGO Shadow Report on the Observance of CAT by the Russian Federation for the period from 2001 to 2005, Moscow, May 2006, online:
http://www2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf, para. 7.

144 Russian NGO Shadow Report on the Observance of CAT by the Russian Federation for the period from 2001 to 2005, Moscow, May 2006, online:
http://www2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf, para. 8.

1% The 5™ periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf,
para. 251.
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agency, accountable directly to the President, on a par with the Prosecutor’s Office.°

The investigating agencies and institutions of the Investigative Committee are to exercise their
powers independently of central and local government bodies and civil society associations and in
strict compliance with Russian legislation. In addition, the bringing of any pressure to bear on
investigating agencies or institutions of the Investigative Committee or their staff in order to
influence a decision of the Committee or impede its work in any way will be an offence under the
|6.W.147

In April 2012, special departments were established within the Investigative Committee for the
specific purpose of investigating crimes allegedly committed by police and other law enforcement
officials. This, according to the Investigative Committee’s press statement, was in response to an
initiative by Russian human rights NGOs, and specifically “Public Verdict,”**® which suggested the
creation of such specialized units within the Investigative Committee to increase the impartiality and
effectiveness of criminal investigations into allegations of torture and other ill-treatment.

In 2010 — 2011, Public Verdict conducted a study on “Possibilities and limitations of investigation
of malfeasance committed by law enforcement officers.” That study allowed Public Verdict to
critically observe “the legal and organizational aspects influencing the quality of review and
investigation of complaints against law enforcement agencies.”**° That study, in combination with
Public Verdict’s many years of assisting victims of malpractice and interaction with law
enforcement led Public Verdict to call for the creation of a special unit on malfeasance, committed
by law enforcement officials within the Investigative Committee of Russia. These specialized units
would be both functionally and structurally independent to ensure full investigation of the alleged
abuses. Public Verdict proposed that in order to ensure this independence, the special unit would
have to be subordinated to the Regional Investigative Committee of Russia or through dual
subordination to the head of the Regional Investigative Committee of Russia and the central
apparatus of the Investigative Committee of Russia, with the most ideal situation being the
subordination of the special unit of the Investigative Committee of Russia to the Central office on
investigating allegations of crimes committed by officers of the Interior Ministry, the Federal Drug
Control Service and the Federal Penitentiary Service.

This subordination would mean that the units and its staff would answer only to the central office of
the Investigative Committee of Russia and would not be accountable to the leadership of district
departments, regional or district offices of the Investigative Committee of Russia. These units

46 Alternative report of Amnesty International to CAT review of 5™ periodical of the Russian Federation, October 2012, p. 5.

147 The 5" periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf,
para. 254.

%8 Fund “Public Verdict” is a Russian human rights organization, which for more than nine years has helped citizens, victims of human rights
violations by law enforcement agencies, including most dangerous human rights violations such as torture by the police. The Foundation provides
legal, informational and emotional support to victims and their relatives.

1 puplic Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: ITpemmoxenus mo
cnennoapasaenennto B CKP no paccienoBaHuio NpecTyINICHUH, COBEPIICHHBIX COTPYIHUKAMH PAaBOOXPAHUTEIBHBIX OPTaHOB.

29


http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf
http://www.publicverdict.org/topics/library/10137.html

would exist in all territorial divisions, with its administration located within the central office of the
Investigative Committee of Russia.™

Public Verdict also proposed that the competency of these units would include the investigation of
crimes committed by officers of the Interior Ministry, the Federal Penitentiary Service and the
Federal Drug Control Service. These crimes could take place during reception and pre —
investigation verification of all allegations of crimes by officers of above services, as well as during
any procedural decisions on the allegations and investigations into initiated cases. Considering this
competency, all territorial divisions and regional and district offices of the Investigative Committee
of Russia, should immediately transfer all information regarding these types of crimes, by these
agencies, to the relevant special unit. **

The recommendations also specified detailed guidelines for ensuring reporting and communicating
of all allegations, complaints and medical information regarding suspicious physical injuries.
Importantly the report emphasizes the necessity to ensure that these units are sufficiently resourced
and supported, to ensure not only the efficacy of the work, but the safety of the relevant officers.®?

Following the initiative, new specialized investigative departments were created at the level of every
Federal District' as well as, separately, in Moscow, in the Moscow Region, and in St. Petersburg,
and at the central apparatus of the Investigative Committee.™* As Amnesty International reports,
this initiative could lead to real progress in combating impunity for human rights violations,
including torture and other ill-treatment. However, the effectiveness of this measure still remains to
be seen. There are just three members of staff in every newly created department in each Federal
District, and ten members of staff in each of the departments in Moscow, Moscow Region and St.
Petersburg respectively. As this stage it seems that this initiative has not been provided with
resources and capacity required to address the enormity of the task facing each of the newly created
departments and in Russia as a whole. There are other problems, in that at the moment the
Investigative Committee has not indicated publicly whether there are any clear and exhaustive
criteria according to which specific cases are referred to the newly created departments for
consideration and in what circumstances. Considering the above, the specialized investigative
departments have some significant obstacles in their way to be addressed before they can begin
effectively investigating allegations on an on-going basis, let alone deal with any past cases.™>

Best Practice Models on Safeguards

150 public Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: ITpemmoxenus mo
cnennoapasaenennto B CKP no paccienoBaHuio NpeCcTYINICHUH, COBEPIICHHBIX COTPYIHUKAMH PABOOXPAHUTEIBHBIX OPTaHOB.

5L puyblic Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: TIpemnoxenus o
cnennoapasaenennto B CKP no paccienoBaHuio NpecTYINICHUH, COBEPLICHHBIX COTPYIHUKAMH PABOOXPAHUTEIHLHBIX OPTaHOB.

152 public Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: ITpemmoxenus mo
cnenmnozpaszenenuio B CKP 1o pacciejoBaHHIO IPECTYIIEHUH, COBEPIIEHHBIX COTPYAHHKAMHK IIPaBOOXPAaHUTENBHBIX OPTaHOB.

153 There are eight Federal Districts in total, between them encompassing the whole of the Russian Federation.

154 The text of the respective Decree is available on the Investigative Committee’s website:
http://www.sledcom.ru/upload/iblock/a4c/a4cdc6b6dc00679897197909e1682a3d.pdf.

155 Alternative report of Amnesty International to the Committee Against Torture, Review of 5™ periodical report of the Russian Federation, October
2012, p. 5.
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In the context of this report, the term “safeguards” refers to the legal and practical measures that can
be taken in order to prevent and eradicate torture and abuse of detainees. Safeguards could be
everything from the legal “right to an attorney” to minimum levels of funding for investigations. In
the compilation of this research, a variety of safeguards were considered for study. Among the many
possibilities, a few are highlighted here as the most relevant for the current situation in Kyrgyzstan.

Complaints Procedures

Current Kyrgyz law does specify that a suspect has the right to file complaints about actions of
preliminary investigator, actions and decisions of the investigator, prosecutor.**® These complaints
can be filed by a complainant, defense council, legal guardian or designated representative. A
decision by a judge as to the lawfulness of the actions must be made within 5 days.'®’ However,
there are few details about how this right can be not only ensured, but made meaningful. It is further
unclear how this right is operationalized as it relates to complaints against arresting authorities while
a suspect is in custody.

Georgia

On Jan 16, 2001, the Georgian Minister of Internal Affairs created Human Rights Units to be
located within the Ministry of the Interior. *°® The Human Rights Unit of the Ministry of Internal
Affairs is also actively involved in the process of internal monitoring.™ MIA HRU systematically
carries out the internal monitoring of TDIs and monitors the health condition of persons placed
there. For this purpose, a monitoring group is created within the main unit, which consists of four
persons and carries out unexpected visits to all TDIs throughout Georgia.'®°

The MIA HRU also ensures the timely and effective handling of the complaints in order to disclose
any acts of ill-treatment as well as prevent its reoccurrence.’®! In case a detainee has any kind of
complaint against the detaining officer or employee of TDI, the monitoring unit immediately sends
the complaint, and any appended document, to the chief monitoring body of Ministry of Internal
Affairs — General Inspection, which is tasked to identify human rights violations and other illegal
actions committed by the MIA staff, as well as to handle individual complaints of the citizens.

1% Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal Proceedings Defending their rights and interests or the rights and interests of
people they represent. Article 40(12) Rights and Responsibilities of the Suspect (2013); Actual Text: 40(12) npurOCHTB *ano0bl Ha IEHCTBHSL
pabOTHHKA OPraHOB JIO3HAHMs, JIEUCTBUS U peleHus cienosarens, npokypopa. Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal
Proceedings defending their rights and interests or the rights and interests of people they represent. Article 56(10) Rights and Responsibilities of a
Civil Defendant (2013); 10) BbICTYIaTh B IPEHUSIX CTOPOH, MPUHOCHTB KAJIOOBI HA ASHCTBHS PaGOTHHMKA OpraHa TO3HAHMS, JCHCTBUS M pEIICHHS
cieqoBaTens, poKypopa, Cyaa.

187 Kyrgyz Criminal Procedural Code, Part V. Motions and Petitions, Section 15 Appeal from Actions and Decisions of State Bodies and Officials
Administering Proceedings on a Criminal Case, Article 131(3) Complaints Against Actions or Decisions of an Investigator or Procurator. Actual Text:
(3) Cynps mpoBepsieT 3aKOHHOCTh ¥ 00OCHOBAHHOCTH JEUCTBUIl (0€3IEHCTBUS) U PEIICHUH ClieoBaTelsl, IPOKYypopa HE MO3/HEE YeM Yepe3 MATh
CYTOK CO JHA IMOCTYIUICHUA ’Kaj100bI B Cy,[[e6HOM 3aCCIaHUU C YUYACTHEM 3asIBUTEIIA U €TI0 3alllUTHUKA, 3aKOHHOTO MPEACTABUTEIIA WIA NPEACTABUTEIIA,
€CJIM OHM YYaCTBYIOT B YI'OJIOBHOM J€JI€, UHBIX JIMIl, Yo UHTEPECHI HETIOCPEACTBEHHO 3aTparuBaroTCs OGX(aHyeMBIM HeﬁCTBHeM (GGSHCﬁCTBHeM) HITA
pelIeHreM, a TaKXKe C y4acTHEM IPOKypopa. HesiBka 1ML, CBOEBPEMEHHO M3BELICHHBIX O BPEMEHU PACCMOTPEHHUS JKallo0bl M HE HACTaMBAIOLIUX HA e
PacCMOTPEHUH C UX YYaCTHUEM, HE SBJISETCS MPEMSTCTBHEM ISl PACCMOTPEHHUS JKAJIO0BI CYIOM.

158 The division was created by Decree N10 of the Minister of Internal Affairs of January 16, 2001;

180 The Report on Implementation of 2011-2013 Action Plan for the Fight Against lll-treatment in Georgia, released by the Ministry of Justice of
Georgia, p 2-3, 2012.

181 The Report on Implementation of 2011-2013 Action Plan for the Fight Against lll-treatment in Georgia, released by the Ministry of Justice of
Georgia, p.4, 2012.
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General Inspection investigates offences committed by the staff of the MIA based on the
disciplinary regulation of MIA and Police Ethics Code. All complaints transferred to General
Inspection by the monitoring unit are sent to the Prosecutors’ Office of Georgia, which initiates an
investigation.

Additionally, the Ministry of Corrections and Legal Assistance initiated a practice, now seen in
multiple countries, where special complaints envelopes are disseminated to the prisoners.®> The
complaint envelopes clearly explain the rights of the persons deprived of liberty apart from being
used merely as envelopes. The prohibition of torture, inhuman, severe or degrading treatment is on
the top of the list of rights. Special boxes are installed for depositing the complaint envelopes. The
operation of these boxes is monitored by social service, internal monitoring bodies of Ministry of
Corrections and Legal Assistance and Public Defender. The complaint envelopes are numbered and
the correspondence is registered in special registration journal. 40,000 envelopes were distributed
within the first half of 2011.'%

Alternative Complaints Reporting Practice - Bulgaria

Bulgarian legislation contains a number of provisions concerning action to be taken in respect of
cases of ill-treatment. Notable among these provisions are the several sections which discuss
mandatory reporting. Section 205 (2) of the Criminal Code of Procedure (CPC), which mandates
that public officials immediately inform the prosecutor’s office of any facts related to a criminal
offence which may have come to their knowledge. The Code of Ethics of police staff and Instruction
No. 1z-1711 of 15 September 2009 contains specific obligations for the police to report to their
superiors acts of violence or inhuman or degrading treatment. Ministry of Interior (Mol) Instruction
Article 10 of Guideline No. 1z-2451 also states that a member of the police force who has become
witness to the acts under Article 9, shall intervene to prevent or put an end to any such act and shall
report it to his/her superior.'®* Further, the Ministry of Justice has issued specific instructions
concerning the obligatory reporting of injuries observed on persons admitted to prisons and
investigation detention facilities.

However, no centralized system for investigation of complaints has been set up because each
ministry and government agency (Mol, Ministry of Justice, Ministry of Health Care, Ministry of
Education and Science, Ministry of Labor and Social Policy, SAR and the State Agency for Child
Protection) has its own complaints follow-up system, including for investigation of alleged acts of
torture by officers of these institutions.

162 See also: The United Kingdom- Her Majesty's Prison Order #2510 Prisoner's Request and Complaints Procedures, Feb. 21, 2002. Northern Ireland-
official government page explaining prison complaint mechanisms, including info on complaints boxes: http://www.nidirect.gov.uk/make-a-
complaint-to-prison-service; India- complaint boxes are installed in only certain federal regions. By way of example, the Times of India details how
1,000 complaints boxes were installed in Mumbai. http://articles.timesofindia.indiatimes.com/2012-11-26/mumbai/35366412_1_complaint-boxes-
police-stations-satyapal-singh

183 The Report on Implementation of 2011-2013 Action Plan for the Fight Against lll-treatment in Georgia, released by the Ministry of Justice of
Georgia in 2012.

184 Committee Against Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, p. 4-5
(CAT/C/IBGR/4-5).
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Definition of Detention

Article 24(3) of the Constitution of the Kyrgyz Republic states that “no one may be arrested
(apectoBan), kept in custody (comepskathes moja ctpaxeii) or be deprived of freedom (umeHHBIM
cBoOoBI) except by court decision and solely on the basis of and in accordance with the procedures
established by the law.” Persons may only be detained in accordance with procedures established by
law.1®° Currently in Kyrgyzstan, “Detention,” or “3aaep>xanue” is defined as a "coercive procedural
action, which essentially consists in imprisoning a suspected person for a short period (up to forty-
eight hours) pending a judicial warrant.**®”

The other articles which describe detention proceedings explain the procedure for detention and the
applicability of the procedural rights of the detained person. Article 95(1) of the Kyrgyz Criminal
Procedural Code describes the “moment of factual delivery” or “c momeHTta QpakTHUECKOTO
nocrasienns.” " It does not specify delivery to where, but it notes that from this moment, law
enforcement has three hours in which to create a transcript of detention proceedings or “IIpoTokomn o
safgepkanuun.”  Article 40 also references the moment of actual arrival, but it specifies that this
means arrival to the agency of preliminary investigation or “c MoMeHTa ()aKTUYECKOTO JOCTABICHUS

€ro B Oprax noznanns.” %

The discussion below regarding Notice and Applicability of Procedural Safeguards, will explore the
question of legal rights of detainees in greater detail, however of relevance here, both Article 40
Rights and Responsibilities of the Suspect and Article 44 Defense Attorney, describe the moment at
which a detained person should receive council. As noted, Article 40 states that Counsel should be
available from arrival to the agency of preliminary investigation or “c MomeHTa (PaKTHYECKOTO
JIOCTABJICHUS €r0 B OPTraH nosnanus.” % However, Article 44 states that the Defense attorney shall
start his participation in the case from the moment of the first interrogation of suspect or witness or
the “factual detention of the suspect,” the “daxrtuueckoro 3anep:kanus nogospeBaemoro.” This
could be interpreted to mean that “factual detention” or “daxrTuueckoro 3amepkanus,” as it is
currently written into the code, is intended to be defined as the moment that the detained person
arrives at the detention facility “c MoMeHTa (akTHUECKOTO JOCTABJICHHS €0 B OpPraH J03HaHUsA,” Or

185 Constitution of the Kyrgyz Republic, Article 24.

168 Kyrgyz Criminal Procedural Code, Section 1 General Provisions, Chapter 1 Major Provisions, Article 5 Major Definitions Used in the Code, Major
Terms, Detention (2013).

187 Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 11 Detention of the Suspect, Article 95. Procedure for
Detaining a Person Suspected in Committing a Crime. Actual Text: Crates 95. Ilopsaaok 3ajep>KaHus JIMIa, [OJ03PEBAEMOTO B COBEPIICHUU
npectyruienns (1) IIporokon o 3amepkaHuy JIMIa, MOAO3PEBAEMOr0 B COBEPILCHUH MPECTYIICHHS, COCTABIAETCS HE MO3HEE TPEX 4acOB C MOMEHTA
Cl)aKTI/I‘-IeCKOFO JIOCTaBJICHUA 3aJ1CP>KaHHOTIO. B TIPOTOKOJIE O 3aJC€PKAaHUU YKaA3bIBAIOTCSI OCHOBAHHUSA U MOTHUBBI, MECTO U BPEMS 3aJICpKaHUSA (C
YKa3aHUEeM 4Yaca ¥ MHUHYT), Pe3yJlbTaThl JIUYHOTO OoObICKa. [IpOTOKON OOBSABISETCS MOMO3PEBAEMOMY B MPHCYTCTBUH 3aIIUTHUKA, TIPH 3TOM €My
pa3bACHAIOTCSA NpaBa, NpenycMoTpeHHble ctatheld 40 Hactosmero Kopekca. IIporokon 3amepikaHHs MOINUCHIBAETCS JIUIIOM, €r0 COCTABUBILIHM,
3aZI€PKaAaHHBIM U €ro 3alllUTHUKOM. (6] TIPOM3BEACHHOM 3aJ€piKaHUU CJIEA0BATEIIb 00s13aH TUCEMEHHO COOGH.II/ITL TIIPOKYPOPY B TE€UEHUE ABCHAALATHU
HacOB C MOMEHTA COCTaBJICHUA MPOTOKOJIA 3aJICPKAHUSA.

188K yrgyz Criminal Procedural Code, Part Il Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect (2013).
89Kyrgyz Criminal Procedural Code, Part 1l Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect (2013).
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the moment at which his or her official transcript is created in the facility “IIpoTokon o
3ajiepKaHuu.”

As described above, Articles 5 and 110" of the Criminal Procedural Code and Article 49'"* of the
Criminal Code elaborate on Detention (3amepsxanue), Custody (3akmrouenue moj crpaxy) and
Deprivation of Liberty (uwenne ceoGoxsi). Article 5 defines detention, Article 110'"* discusses
custody as a preventive measure which may be ordered based on a court order, during the course of
legal proceedings and Article 49'” describes Deprivation of Liberty as a condition imposed after a
conviction by a court of law.

The CPC goes on to state that “the detained on the suspicion of committing a crime shall be placed
in the temporary detention center. The procedure for and the conditions of custody for the detained
shall be provided by the legislation of the Kyrgyz Republic.”*"

These differing definitions regarding custody, deprivation of liberty, and detention have created
challenges regarding the assurance of procedural safeguards of detainees. While the CPC and
Criminal Code define “detention,” “holding in custody,” and “deprivation of liberty,” at no point is a
clear definition provided for a “moment of factual detention,” as referenced in the Criminal
Procedural Code or “moment of factual deprivation of liberty” as referenced in the Constitution.
These issues are further explored below.

Bulgaria
Detention legally occurs at the factual instance when someone is deprived of his or her freedom of

movement,'” at which point, rights must be read by the detaining officers to the detained person.

While there are some issues in Bulgaria ensuring that detainees are immediately informed of the
reason for detention and their rights as is required by law, the Government has taken some steps to

170 Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 12 Preventive Measures, Article 110 (1) Detention (2013).
Actual text: Cratest 110. 3axmouenue mon crpaxy (1) 3akirodeHHe MOJ CTPaXKy B KadecTBE MEPbl MPECEUCHHsS] MPUMEHSETCS 10 CyIeOHOMY
PELICHUIO B OTHOLICHHH OOBHHSAEMOTO B COBEPIICHUH MPECTYIIEHHUH, 32 KOTOPbIE YTOJIOBHBIM 3aKOHOM NPEIyCMOTPEHO HaKa3aHHE B BUJIC JIMILICHHUS
cBOOO/IBI Ha CPOK CBBIIIE TPEX JIET PU HEBO3ZMOXKHOCTH IPUMEHEHHSI HHOW 00J1ee MATKOW Mepbl MPECeYeHHs.

1 Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013).

172 Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 12 Preventive Measures, Article 110 (1) Detention (2013).

% Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013).

17 Criminal Procedural Code for the Kyrgyz Republic, Section IV Procedural Sanctions, Chapter 11 Detention of the Suspect, Article 98 Conditions
for Custody of the Detained on the Suspicion of Committing a Crime (2013). Actual Text: Crates 98. Ilopsimok comepkaHusi 3a€P)KAHHBIX IO
MOJ03PEHUIO B COBEPIICHUH IIPECTYIUICHUS

3anep>l<aHHHe TI0 TIOIO3PEHUIO B COBEPIICHUH TIPECTYIIICHUS COACPIKATCS B U30JIATOPAX BPEMEHHOI'O COACPIKAHUA. l'[opsmox U YCJIOBUS COACPIKAHUA
3a/Iep>KaHHBIX OTPEIENSIOTCS 3aKOHOM KBIprbI3ckoit PecmyOmuki.

17 Bulgarian Ministry of Interior Act, Article 64. Instruction Ne Iz-1711, Regulating the order and equipment of premises accommodating detainees in
the structures of the Ministry of the

Interior Article 4, September 2009 ““Detainees’ are defined as those who are deprived of the right to freedom of movement under the terms and
conditions of MIA.”
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address the issue.!”® One simple procedural step that they have taken involves reporting and

registration requirements. To ensure that the factual moment of detention is reported, the detention
registry forms include two boxes — one for the factual detention and the other for when a detainee is
brought into a police station.*”’

United States

As elaborated further below, the American Doctrine on detention and procedural safeguards stems
from the Supreme Court case in Miranda v. Arizona.’® Miranda was actually one Supreme Court
decision that had consolidated and addressed four different cases, all addressing the issue of
admissibility of evidence obtained during custodial interrogations.’” In that case, the court refers to
the moment of “custodial interrogation,” as the moment in which the Miranda Warnings (notice of
procedural rights) must be read to the detained person.*® In Miranda, the Court defined the phrase
“custodial interrogation,” to mean:

“questioning initiated by law enforcement officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any significant way.”*®*

In the years since the original case, the Court has elaborated on what exactly constitutes
“custody.”® While it is fairly clear that any time a person is placed under arrest, he or she is in
custody, courts have had to clarify how far custody extends and at what point custody in fact begins.
The definition has been narrowed in recent years, including the 2010 case, Maryland v. Shatzer,
which found that a temporary and relatively nonthreatening detention (for example a traffic stop),
does not constitute custody.'®® To determine whether a person is in custody for Miranda warning
purposes, a judge would consider the totality of the circumstances of the actual and perceived
limitations placed on a person’s freedom of moment.

Notice and Applicability of Procedural Safeguards

The Constitution of the Kyrgyz Republic states that “everyone shall have the right to freedom and
personal immunity” and that “no one may be arrested, kept in custody or be deprived of freedom
except by court decision and solely on the basis of and in accordance with the procedures

0pen Society Institute Sofia, Independent Custody Visiting at Police Detention Facilities 2010-2011 National Report,
http://osi.bg/cyeds/downloads/Grajd_nabljudenie_policia_ ENG.pdf.

" Interview with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013

78 Miranda v. Arizona 384 U.S. 436, 444 (1966).

78 Miranda v. Arizona was consolidated with Vignera v. New York, on certiorari to the Court of Appeals of New York, and Westover v. United States,
on certiorari to the United States Court of Appeals for the Ninth Circuit, both argued from February 28 to March 1, 1966, as well as California v.
Stewart, on certiorari to the Supreme Court of California, argued from February 28 to March 2, 1966.

180 Miranda v. Arizona 384 U.S. 436, 444 (1966).

181 Miranda v. Arizona 384 U.S. 436, 444 (1966).

182 US Courts have similarly debated the meaning of “seizure” for purposes of the 4™ Amendment, which forbids unreasonable search and seizure.
This is a separate consideration than the definition of custody for purposes of a Miranda Warning, but the definitions may have overlap. While the
definition for seizure has been refined, generally, courts largely referred back to the definition from Michigan v. Chesternut, 486 U.S. 567 (1988),
where courts found that a person was “seized”, when a reasonable person did not feel "free to leave" an encounter with the police.

183 Maryland v. Shatzer 130 S. Ct. 1213 (2010).
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established by the law.”*®* The Constitution also enshrines the right of all persons to be presumed
innocent until proven guilty, and that all doubts should be resolved in favor of the accused.'®

The Constitution goes on to state that “Any detained person shall be informed urgently of the
grounds for his/her detention, have rights explained and ensured, including the right of medical
inspection and assistance from the doctor.”

Regarding the right to legal assistance, English Language translations of Article 24(5) of the
Constitution of the Kyrgyz Republic state that from “the moment of actual detention a person should
be kept safe, such person shall be granted an opportunity to protect himself/herself personally, enjoy
qualified legal aid from a lawyer as well as have an attorney.”*®® The actual text of the Constitution

refers to this moment as “akTHYECKOro IMIIEHHs cBOGOBL "’

As described in the report above, the term “aumenne cBo6ob1,” means the moment of deprivation
of liberty; this term is currently defined under the Kyrgyz Criminal Code in Article 49.*% Again,
this article refers to a post-sentencing period where a person is convicted and sent to a penal colony,
a penal settlement or a jail.*®® Under this interpretation, the Constitution could be said to effectively
mean that the right to legal aid would not ensue until after the first instance legal proceedings had
finished. It would seem that this interpretation would be counter to any intention the drafters would
have had.

Importantly, the moment referenced in the Constitution, adds the word “factual” or “dakrTuueckoro”
to the earlier referenced “custody” or “deprivation of liberty.” This addition does make it possible
to suggest that drafters inserted “gakxtuueckoro” with the specific intention of defining the
“moment,” as the moment of “factual detention” (as opposed to the moment of factual deprivation
of liberty). While there are some complications with the current interpretation of the term factual
detention in the CPC, this report will refer to the moment of factual detention, as the moment at
which a person’s freedom of movement is somehow limited by state officials. Thus guaranteeing
that at a minimum the right to an attorney should attach from the moment at which a person’s
freedom of movement was in fact limited, or the moment of factual detention.”

184 Constitution of the Kyrgyz Republic, Article 31 (2010).
185 Constitution of the Kyrgyz Republic, Article 26 (2010).
18 English Language Translation of Constitution of the Kyrgyz Republic, Section 1l Human Rights and Freedoms, Chapter Il Human Rights and
Freedoms, Article 24(5)(2010).Translation can be found at World Intellectual Property Organization
http://www.wipo.int/wipolex/en/text.jsp?file_id=254747 Accessed on August 2013 Unofficial translation from Russian was done by the EU-UNDP
Project on Support to the Constitutional and Parliamentary Reforms and OSCE/ODIHR.
187 Constitution of the Kyrgyz Republic, Section 1l Human Rights and Freedoms, Chapter Il Human Rights and Freedoms, Article 24(5)(2010).
Official Version located on the Website for the Government of the Kyrgyz Republic. http://www.gov.kg/?page_id=263. Accessed on August 2013.
188 Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty. Actual Text: Cratbs 49. Jlumenue cBoO0IbI
(1) JInmenune cBOOOABI 3aKIIFOYACTCS B IIPUHYIUTENBHON U30JLIIUH OCY)KISHHOTO OT OOLIECTBA ITyTEM HAIPABJICHUS €r0 B KOJIOHHIO-IIOCEJICHHE WIIH
{égMeIlIeHI/IX B MCIIPABUTEIILHYIO KOJIOHHIO O0IIEro, YCHICHHOT0, CTPOroro, 0Co00ro pexuma Jimbo B TIOPbMY.

See id.
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In practice, this would mean that from the moment a person was apprehended by an authority, or the
moment at which the person no longer felt free to leave the presence of the authority, he or she
would have the right to representation by an attorney. In order to make this right have any meaning,
the right of the detained person to remain silent must also attach from the factual moment of
detention.

This must all be read and considered jointly with existing procedural guarantees contained within
the Criminal Code and the Criminal Procedural Codes, as referenced above. While this section will
not redefine detention, it is important to note that there is no clear, legally significant definition for
the period between when a person is “apprehended” or encounters the police and the moment at
which they factually enter the detention or interrogation facility. Further, as detailed in CPC Article
95(1) official have three hours, during which there appear to be no legal protections, to create the
Protocol on the Detention of a suspect.

As stated, Article 40 in the CPC notes that right to an attorney begins from the moment of
interrogation and that during an arrest the right attaches from the moment of actual arrival at the
detention facility. Article 40 also generally lists all other “rights and responsibilities of suspects.” %
Part 1 specifies several rights relevant to the safeguards against torture.’®* Most notably a suspect
has the right to know what he is suspected of, to have a copy of his rights, to refuse to make
statement and to have counsel from the moment of first interrogation, and in case of detention —
from the moment of actual arrival to the agency of preliminary investigation.'%?

Article 39 of the CPC defines suspect as person against whom a criminal case was initiated, in
respect to which, the detention is applied on suspicion of committing a crime, before any preventive
measure is taken. A person ceases to be a suspect from the moment when the investigative body
renders a decision to dismiss a criminal case or involves him as accused person.*®

1% Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 Rights and Responsibilities of the
Suspect (1) generally and (1)(4) (2013). Actual Text: Crarbs 40. [IpaBa u o6s3anHOCTH o03peBaemoro (1) [Togo3pesaemblii umeet npaso: 1) 3HATH,
B UeM OH IT0JI03peBaeTcs; 2) IMONTYIHTh KOIINH MOCTAHOBIICHNS O BO30Y)KICHUH MPOTUB HETO YTOJIOBHOTO Jela, MPOTOKOA 3a/iepKaHus; 3) IMOMydnTh
MICbMEHHOE Pa3bsCHEHHE €ro MpaB; 4) UMETh 3alIUTHUKA C MOMEHTA MEPBOTO JIONPOCa, a MPH 3aJIeprKaHuH - C MOMEHTa (paKTHUECKOTo JOCTABIICHUS
€ro B Opran JQO3HaHUA, 5) JaBaTh IMOKa3aHHWs HMJIM OTKa3aTbCsd OT Ja4yM IOKa3aHMA, 6) JIaBaTh IOKa3aHHSA HAa POJHOM S3BIKC WA A3BIKE, KOTOPBIM
BIIaJieeT; 7) TOJB30BaThCS YCIyraMd IIepeBOJUYHKa; 8) MPEICTABIATH JOKA3aTelbCTBA; 9) 3asBIITH XomaTaiicTBa M oTBOABI; 10) 3HAKOMHTHCS C
MIPOTOKOJIAMHU CJIEACTBEHHBIX JIEWCTBUIL, MPOBECHHBIX C €r0 Y4acTHUEM, U MOJaBaTh 3aME4YaHHs, KOTOPbIE BHOCATCS B MPOTOKON; 11) yyacTBOBaTh €
paspelieHust CcieaoBaTensl B CIEJICTBEHHBIX JEHCTBUSX, NMPOBOAMMBIX MO €ro XOJATaiiCTBY WIJIM XOJATalCTBY 3allUTHHKA JIMOO 3aKOHHOTO
nipencTaBuTeNs; 12) MPHHOCHTH kallo0B! Ha AEHCTBUSI paOOTHHKA OPTaHOB JO3HAHMS, ISUCTBHS H PELICHNUS CIIeI0BATEIs, IPOKYypopa.

¥1Criminal Procedural Code Avrticle 40(1) includes the rights to “1)know what he is suspected of; 2)get a copy of resolution on institution of criminal
proceedings against him or a copy of the record of detention; 3)get a copy of the list of his rights; 4) have a counsel from the moment of the first
interrogation, and in case of detention — from the moment of actual arrival to the agency of preliminary investigation; 5) make statements in concern of
the crime he is suspected of; refuse to make statements;6) make statements in his native language or the language he speaks; 7)use services of an
interpreter; 8)introduce evidence; 9) present motions and challenges; 10) study records of the investigational proceedings he was involved in and
comment on such records, such comments shall be included into the official records; 11) participate in investigational proceedings taken upon his
motions or motions of his counsel or legal representative with the consent of the investigator; 12) file complaints about actions of preliminary
investigator, actions and decisions of the investigator, prosecutor.”

192 Kyrgyz Criminal Procedural Code, Part Il Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect (2013).
198 Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 39 (1) and (4) Suspect (2013). Actual
Text: Cratbs 39. [Hogospesaemsiit (1) [Tomo3peBaeMbIM siBIsieTCs JIUMIO: 1) B OTHOIIEHUH KOTOPOTO BO30Y)KACHO YrOJOBHOE J€N0; 2) B OTHOILICHUH
KOTOPOTO IO MOJJO3PEHHIO B COBEPILICHUH MPECTYIUICHNUSI IPUMEHEHO 3a/iepkaHue 10 u30panus mepsl npecedeHus; Ctatbst 39(4) (4) Jluno nepecraer
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Lastly, confessions alone shall not be the basis for a conviction, and the burden of proof rests on the

accuser.!®

Bulgaria

As mentioned above, in Bulgaria, the police have a duty to inform detained persons of their
procedural rights from the moment of factual detention.'® The Ministry of Interior (Mol) Instruction
No. 1z-1711 of 15 September 2009 (“On the equipment of police detention facilities and the rules
applicable to them”) reiterates the duty of police officers to inform detained persons of the
previously mentioned rights immediately after their detention.*®

The law obliges the investigating authority to inform the criminal defendant of his/her rights at the
time of charging him/her in writing, and orally at the factual moment of detention.”®” The rights
explained are: the right of the accused to learn the nature and cause of the charges, the evidence on
which it is based, the right to testify or remain silent, the right to have a lawyer or to request the
appointment of a free lawyer if he/she cannot afford one, the right to read the investigation file, and
the right to make motions and appeals. However, the right to remain silent is non-existent at pre-
trial stages.'®®

Once the detained person is delivered to a police station, a person must be given, and explained, a
written declaration of rights, which lists the rights of access to a lawyer, access to a doctor and
notification of custody (and, in the case of foreign nationals, to contact a consular office). *** The
detainee must also list names and phone numbers of persons he/she wishes to contact. The form
must be signed in four copies, as stated on the form itself.2°° The declaration of rights and pamphlets
describing each right is posted on the walls of interrogation rooms.?®* Pamphlets aimed at police
officers that list guidelines for treatment of detainees are also placed on the walls of interrogation
rooms.

The 1z-2451 Guideline requires that all facilities under the Mol manage a log of detainees,
containing their detailed personal data; a receipt in respect of personal effects and cash of the
detained person; a medical examinations log; a log for registering instances where the detained
person is led out of the detention facility; a log of cash amounts confiscated and spent by/on behalf
of detained persons; a log of visits and/or parcels and food received by the detained persons.?*? The

Hpe6BIBaTL B IOJIOXKCHHH II003pEBAEMOI0 ¢ MOMEHTA BBIHECCHMS OpPraHOM CJICIACTBHUS IIOCTAHOBJICHUS O IPEKPAIICHUM YT'OJIOBHOTO JA€jia W
TNPUBJICYCHUHU €TI0 B KAYCCTBEC 00BHHSIEMOTO.

194 Constitution of the Kyrgyz Republic, Article 26 (2010).

1% Interview by TSPC researcher Bakhtiyor Avezdjanov with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013.

1% European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government on
the Visit to Bulgaria Carried out by the CPT, 4-10 May 2012, p.19 para 20 (Hereinafter “CPT/Inf 2012”).

%7 Bulgarian Criminal Procedural Code, Section 219 and 55 (1).

1% Interview with Dinko Kanchev, Bulgarian Lawyers for Human Rights by TSPC researcher Bakhtiyor Avezdjanov April 2013.

198 CPT/Inf 2012, p. 20.

2% The Declaration of Rights, Bulgaria, See Appendix 2.

201 Interview with police officers from the Regional Police Station 7, Sofia Bulgaria, April 2013 TSPC researcher Bakhtiyor Avezdjanov.

202 CAT/C/BGR/4-5, p. 24.
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logs are kept in detention facilities and a copy can be subpoenaed or shared upon the demands of a
prosecutor.?%®

Any procedural actions restricting or otherwise affecting the rights of persons involved in criminal
proceedings, e.g. forced medical treatment, stricter regime of imprisonment, replacement of the
penalty of probation with imprisonment, or transfer of convicted felons, may only be performed
subject to a court order.?*

United States
As stated above, the American Doctrine on detention and procedural safeguards stems from the
Supreme Court case in Miranda v. Arizona.?®® The Court in Miranda found that:

“the prosecution may not use statements, whether exculpatory or inculpatory, stemming from
custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimination.”?*

In the years since Miranda, the Court has further defined custodial interrogation and developed
consequences when the aforementioned procedural guarantees are violated. The Court has affirmed
that when these guarantees are violated, the “Exclusionary Rule,” applies.?”” The Exclusionary Rule
is a judicially created rule, which is aimed at deterring future violations of individual rights.?*® When
applied, it prevents the Government from utilizing certain illegally obtained evidence in
prosecutions.

As the Exclusionary Rule is a court-created remedy and deterrent, not an independent constitutional
right, courts have created some limits to its application. Courts will not apply the Rule when they
judge that the harm in applying it would outweigh the deterrent effect.?® Examples of this are:
evidence which was illegally obtained in error, or the introduction of illegally obtained evidence to
impeach a defendant’s credibility at trial (in order to prevent perjury).

While case law has narrowed the Exclusionary Rule in some ways, it is extended on the other hand
through the doctrine of the “fruit of the poisonous tree.”?!® The fruit of the poisonous tree doctrine
holds that evidence which was gathered with the assistance of other illegally obtained evidence must
also be excluded from trial (not just the originally illegally obtained evidence). There are exceptions

203 Interview with police officers from the Regional Police Station 7 April 2013 TSPC researcher Bakhtiyor Avezdjanov.

204 Bylgarian Criminal Procedural Code, Articles 427, 445, 451 to 453.

205 Miranda v. Arizona 384 U.S. 436, 444 (1966).

206 Miranda v. Arizona 384 U.S. 436, 444 (1966).

207 The “Exclusionary Rule,” was established in American Case law over many decades. Its original roots can be traced as far back as Boyd v. United
States, 116 U.S. 616 (1886) through the more recent Weeks v. US, 232 U.S. 383 (1914) and affirmed in a line of cases since including eg Mapp v. Ohio
367 U.S. 643 (1961), which have combined to broaden the rule to extend to evidence obtained in violation of the Constitutional rights against illegal
search and seizure (4™ Amendment), self incrimination (5" Amendment) and Right to Counsel (6" Amendment).

2%8Arizona v. Evans, 514 U.S. 1 (1951).

2Arizona v. Evans, 514 U.S. 1 (1951).

21sjlverthorne Lumber Co. v. United States, 251 U.S. 385 (1920).
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to the exclusionary rule, including times when evidence was also discovered from an independent
source, the evidence would have been found despite the violation of rights, the discovery of the
evidence was to tenuously linked to the illegal action, and when the violation of rights (for example
problems with a search warrant) was in good faith.?**

Alternative Notification and Applicability of Rights Practice — Georgia

As mentioned above, Georgia created Human Rights Units inside of its Ministry of the Interior.
Notification of the rights and obligations of the detainees is one MIA HRU’s main priorities. Based
on this priority, a list of procedural rights of the defendants and administrative detainees is posted in
all visible places of Temporary Detention Isolators (TDI) throughout Georgia (cells and
investigative rooms) in 5 languages (Georgian, Russian, English, Azerbaijani, and Armenian).
According to the established practice, if a foreign national is brought to the TDI, the officer of the
TDI shall contact the relevant embassy, which will send its representative to the TDI. An employee
of the embassy shall meet the relevant person and inform him/her of his/her rights.

At the same time, the MIA periodically prints information booklets in 5 languages (Georgian,
Russian, Armenian, Azerbaijani and English languages), which are disseminated in all TDIs
throughout Georgia and they are available to all arrested persons immediately upon their placement
to the TDI. The MIA also cooperatively prepares brochures of detainees’ rights with international
and local organizations. In 2010, 3000 brochures were printed through the joint program of the EU
and COE “Combating ill-treatment and impunity,” where rights and obligation of law enforcement
officers are overviewed.??

Related to the Notice of Rights, it is also worth looking at Georgia’s practices surrounding the Right
to Notification of Custody. Detainees are explained that they have the right to contact someone, to
give notification of custody orally, at the moment of detention, and in writing through the
declaration of rights, which they must sign in four copies. While nominally and legally, detainees
have this right, there are no special phones in police stations, which arrested persons can use to
notify someone of their detention.?* Instead, police officers generally allow detainees to use either
their own or police officers’ phones to make calls. Not surprisingly, Open Society Institute (OSI)
staff, whom Tian Shan Policy Center researchers interviewed in Bulgaria, admitted that some police
officers refuse to give their phones to detainees by claiming that they did not have enough credit on
their cell-phones to make calls.?*

Nonetheless, the same OSI staff stated that the right to notification of custody in monitoring of
detention facilities is generally observed. Similarly, the European Committee for the Prevention of

2Murray v. United States, 487 U.S. 533 (1988); Nix v. Williams, 467 U.S. 431 (1984); Wong Sun v. United States, 371 U.S. 471 (1963) and US v.
Leon, 468 U.S. 897 (1984).

212 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill treatment in Georgia p 17.

3 Interview with police officers from the Regional Police Station 7 April 2013 TSPC researcher Bakhtiyor Avezdjanov.

2 Interview with OSI-Sofia staff, Zvezda Vankova and Ivanka Ivanova, Sofia Bulgaria, April 2013 TSPC researcher Bakhtiyor Avezdjanov.
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Torture and Inhuman or Degrading Treatment or Punishment (CPT) indicated that they had been put
in a position to promptly notify their family or another third party of their situation.**

Interestingly, OSI — Sofia held a year-long program which distributed cell phones to police officers
for detainee use in order to notify of custody. The program was extremely successful in decreasing
instances of police officers’ refusal of cell-phone use to detainees for notification of custody. This
suggests that issues with the right to notification of custody may exist due to a lack of resources and
not police incompetence or ill will 2

Forensics and Medical Examinations of Detainees

As mentioned above, in Kyrgyzstan, detainees currently should undergo a medical examination any
time they are brought to a temporary detention ward or any time a complaint is made regarding a
physical assault perpetrated by the officers of a preliminary investigation or an on-going
investigation.?!” Medical evaluations can serve a dual purpose, the first being monitoring detainees
for strictly health related reasons, the second, often referred to as “forensic examinations,” can also
be utilized to gather and document evidence physical and psychological harm for legal purposes.?*®
However, there is evidence that these examinations (in Kyrgyzstan) fall far short of international
standards for investigations, which could turn up evidence of abuse.?*®

There are many factors, which combine to create barriers to effective medical evaluations and
forensic investigations of allegations. One of the major barriers to effective investigations lies in the
structural and functional dependence of medical examiners on State Authorities. Forensic
examinations (those ordered by a judicial authority) are largely carried out by personnel within the
Republican Bureau Forensic Examinations, which is housed within the Ministry of Health.??° As of
2011, there was only one doctor on staff in a Temporary Detention Center (IVS) within all of
Kyrgyzstan. As those Centers are under the control of the Ministry of the Interior, so are their
medical personnel.?! The MOI is the same structure which employs the police, police investigators
and IVS staff, which complicates the situation in those cases where it is the police, investigators or
IVS staff accused of perpetrating the abuse.

25 CPT/Inf 2012, p. 19

218 Interview with OSI-Sofia staff April 2013 by TSPC researcher Bakhtiyor Avezdjanov.

27 Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 (5) Rights and Responsibilities of
the Suspect (2013). Actual Text: ITpu kaaOM JOCTABICHHH ITOAO3PEBAEMOTO B M30JSTOP BPEMEHHOIO COACPIKAHHS, @ TAKXKe MPU MOCTYIUICHHH
JKao0bl OT HETO CaMOro, €ro 3allUTHUKA, POACTBEHHUKOB O IIPUMEHEHNUHU K HeMY (M3UYECKOr0 HACHJIMS CO CTOPOHBI paOOTHUKOB OPTaHOB JIO3HAHHS
" CICACTBHA OH IOIJICIKHUT 06$I3aTeJ'II)HOMy MEIUIOUHCKOMY OCBHUJICTCIBCTBOBAHUIO C COCTABJICHHUEM COOTBETCTBYIOIIETO NOKYMCHTA. O063aHHOCTH
TNPOBEACHUS MEJUIIMHCKOI'O OCBUICTEIILCTBOBAHMS BO3JIaracTcs Ha aIMUHUCTPALUIO U30JIATOpa BPEMEHHOI'0 COACPIKAHUS.

218 This report uses the same definition for “forensic medical,” as defined by Physicians for Human Rights in Ending Impunity: The Use of Forensic
Medical Evaluations to Document Torture and 11l Treatment in Kyrgyzstan; A briefing paper by Physicians for Human Rights, Oct 2012 at footnote 2.
https://s3.amazonaws.com/PHR_Reports/2012-kyrgystan-ending-impunity.pdf.

2% Ending Impunity: The Use of Forensic Medical Evaluations to Document Torture and 1ll Treatment in Kyrgyzstan; A briefing paper by Physicians
for Human Rights, Oct 2012.

https://s3.amazonaws.com/PHR_Reports/2012-kyrgystan-ending-impunity.pdf.

220 provision on Republican Bureau of Forensic medical examinations under the Ministry of Health dated 27 March 2012. p. 25.

221 Interview with Elena Halitova, August 2013, by TSPC staff.
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Georgia
A new Code of Criminal Procedure (CPC) entered into force in Georgia in 2009 and transformed the

whole criminal process from an inquisitorial to an adversarial one.?* It introduced innovations such
as: a jury system; a significant increase in the extent of the equality of arms of the parties in
obtaining and submitting relevant evidence before the court; the role of the judge as an arbiter with
no power to call evidence or to order the conduct of investigative measures on his/her own account;
the burden of proof placed on the prosecution; a ban on the questioning of witnesses without their
consent; the presence of the judge during the pre-trial stage; a reduction of detention during the
preliminary investigation of a case; and a 12-month deadline for a decision on the case from the
moment a person has been charged. While many challenges remain to address shortcomings in both
Georgian legislation and practices, these changes among other innovations have all contributed to
mitigating torture practices.?*

In 2005, the Georgian Parliament amended the Law on Imprisonment which mandated medical
examinations of prisoners in each case of taking and returning of the person from the penitentiary
establishment, except for his or her taking or returning from the Court hearing.??* The amended law
obliges medical examiners to ask prisoners with any physical injuries about their source. The
prisoner is not required to give detailed information or the names of the person concerned. The
simple statement, that he has received these injuries during the moment of arrest or in the police
custody is enough.

The aforementioned information is noted in so called “Krebsi” (Daily Notes) of the Penitentiary
Department which is automatically transferred (via fax) to the Unit Supervising the Penitentiary
Department and Human Rights Protection Unit of the Prosecution Service of Georgia.??®
Additionally, the law states that even if the prisoner did not give general information about the basis
of his/her injuries, but the medical examination showed that the prisoner has injuries this
information was sufficient to automatically start a preliminary investigation.??

According to Article 364 of the new CPC on alternative expertise, “each party has a right to acquire,
on its own initiative and at its own expenses, an expert conclusion to determine the circumstances,
which, according to his/her opinion, might assist him/her to defend his/her interests. The respective
institution is obliged to carry out the expertise requested and paid for by the party. If the party so
requests, the results of the expert conclusion must be attached to the criminal case and shall be

222 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of
Georgia in 2012.

223 Universal Periodic Review for Georgia 2010, 28.

22E/CN.4/2006/6/Add.3, United Nations Special Rapporteur on Torture, Follow-up to the recommendations made by the Special Rapporteur in the
report of his visit to Georgia in February 2005, p.209, 2007

225 E/CN.4/2006/6/Add.3, United Nations Special Rapporteur on Torture, Follow-up to the recommendations made by the Special Rapporteur in the
report of his visit to Georgia in February 2005, p.217, 2007

226 Georgian Criminal Procedure Code, Article 263 on Information Regarding the Alleged Conduct of the Crime.
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examined along with other evidence.”?? In this respect, the person does not need prior authorization
from the Prosecutor’s Office or a judge.

Moreover, Article 19 of the CPC states: “No evidence shall have a predetermined force. An
investigator, prosecutor, judge, court shall assess legal evidence based on their intimate belief.”??®
This provision can be interpreted as giving equal legal force to conclusions made by the state-
appointed doctors and independent doctors. Nevertheless, in 2007, then Special Rapporteur on
torture and other cruel inhuman or degrading treatment or punishment, Manfred Nowak, reported
that according to non-governmental sources, medical examinations were not independent and
priority was given to conclusions issued by State appointed doctors or experts over those issued by
independent experts.””® In 2010, CAT raised the issue in its list of concerns to the Georgia and
answers are pending.

In addition to the mandatory medical examinations of detainees, Georgia has recently instituted
structural reforms of its Forensic Bureau in response to international criticism. While it is still a
state structure, it is no longer under the Ministry of Justice, but instead is an independent legal entity
of public law. Due to international and domestic criticism of the forensics structure in Georgia, on
October 31, 2008, the Parliament of Georgia adopted the Law on Legal Entity of Public Law “Levan
Samkharauli National Bureau of Forensic Expertise (NBFE).” Specifically, the fact that the NBFE
was a part of the Ministry of Justice was structurally inconsistent with the international requirements
for independence and impartiality of forensic services. The law entered into force on January 1,
2009, and created the new NBFE as an independent legal entity of public law rather than an
institutional part of the Ministry of Justice.

Bulgaria

Bulgarian law provides access to an independent doctor to detainees from the very outset of
detention if requested.?*® Medical examinations upon the arrival of a detainee are not mandatory,
although some detention facilities have established a practice of examining all detainees upon
arrival.?®'  Further, while examination is not mandatory, OSI reported in 2011 that all detained
persons that it interviewed during the monitoring of detention facilities were informed of their right
to medical assistance and police officers adequately addressed such requests.?

227 Georgian Criminal Procedure Code Article 364.

228 Georgian Criminal Procedure Code Avticle 19.

228 AJHRC/4/33/Add.2, Implementation of General Assembly Resolution 60/251 OF 15 March 2006 Entitled “Human Rights Council” Promotion and
Protection of Human Rights, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred
Nowak; Addendum Follow-up to the recommendations made by the Special Rapporteur Visits to Azerbaijan, Cameroon, Chile, China, Colombia,
Georgia, Kenya, Mexico, Nepal, Romania, Spain, Turkey, Uzbekistan and Venezuela (Bolivarian Republic of) parag 228, 15 March 2007.

20 Instruction No. 1z-1711; CPT/Inf 2012, citing the CPC and the Law on the MIA

281 Interview with OSI-Sofia staff by TSPC Researcher Bakhtiyor Avezdjanov, April 2013.

282 0sl Sofia, National Report on "Independent Custody Visiting at Police Detention Facilities 2010 - 2011," p.20, 2012
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An examination by a doctor of the detainee’s choice can be carried out upon the person’s request
and at his/her expense. A copy of the medical certificate is drawn up after each examination and is
to be given to the detainee or his/her lawyer. Further, the results of the examination and any
prescriptions should be entered in a special register, and signed by the doctor. The presence of a
police officer during the examination is possible only at the doctor’s request.

Most recently, the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) delegation reported that doctors called in by the police and medical
staff working in intermediate detention facilities (IDF) recorded the objective medical findings,
sometimes including a brief reference to allegations made by the person concerned, but failed for
provide conclusion as to whether injuries observed were consistent with the person’s allegations.?*
Nonetheless, the IDFs visited by the CPT complied with the requirement that all relevant cases be
forwarded to the supervising prosecutor.?**

The CPT also noted that although medical examination on admission took place, as a rule, on the
day of arrival or the following day, medical record keeping was poor and often lacked detail,
including in relation to traumatic injuries which may have resulted from ill-treatment. Moreover, no
prison visited by the CPT in 2010 had a dedicated register for recording injuries observed on
prisoners.”® Bulgaria has a system for registration of detainees (not medical examinations), which
may be worth consideration in concert with this model.?*

Medical staff performing the examination of newly arrived detainees draw up a certificate which
specifies in detail the characteristics, position and size of each injury, the statements made by the
detainee, and the medical conclusion.?®” In instances where bodily injury is identified, the case
should be immediately reported to the management, who should inform the supervising prosecutor
and the General Directorate for the Execution of Punishments. Similar instructions are contained in
Regulation Ne 2 of 22 March 2010 “On the terms and conditions for medical care in places of
deprivation of liberty,” issued by the Minister of Health and the Minister of Justice and concerning
medical examinations at prisons.?*®

Reports of external forensic or medical experts are not binding on the court.?® Thus, reports
provided by independent medical experts do not have equal weight in court as opposed to evidence
gathered by a state forensics expert. However, when the respective authority does not agree with the
conclusions of the expert, it is obliged to provide justification for its decision.

28 CPT/Inf 2012, p.16.

234 |d

2% |d. at p. 56

2% This process was documented by TSPC researcher Bakhtiyor Avezdjanov, as described in an interview with police officers in Bulgaria from the
Regional Police Station 7.

27 Order Ne L-6399 of 26 July 2010 issued by the Minister of Justice (concerning the internal order in investigation detention facilities)

2% CPT/Inf 2012, p. 20

2% Bulgarian Criminal Procedural Code, Article 154, Paragraph .1
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The decision of the state medical expert is not necessarily final. A party to the case may request
additional or different medical experts to examine evidence if they believe that the decision of the
previous medical expert is not adequate. There is no fee for these additional examinations, but they
must be approved by the court.?*°

Project Methodology and Timeline:

The “program to enhance the capacity of NGOs and institutions to advocate for implementation of
human rights decisions and standards to prevent torture,” is an 18-month project, which began in
January 2013. As described above, the project aims to work with members of government and civil
society to research models for the prevention and investigation of torture and develop
recommendations for aspects of those models, which have the potential to positively impact the
situation in Kyrgyzstan.

In the first 6 months of the project, TSPC and its researchers investigated several countries for
consideration. Follow up was conducted on the models where the initial research demonstrated
promise. The first of several field visits was also conducted to one of the selected countries,
Bulgaria. Research is on-going and additional information and details will continue to be developed
and made available online at https://www.auca.kg/en/tspc/.

The coming months will bring further field research and close collaboration with local stakeholders.
There are several aims to this collaboration. TSPC intends to both disseminate the research it has
conducted so far, as well as refine the recommendations based on feedback from the local
stakeholders. TSPC will also attempt to meet with government officials and other involved parties
in order to ascertain the potential for cooperation toward the mutual goal of eradicating torture in
Kyrgyzstan.

This report should be used as a starting point for dialogue regarding reforms that have the potential
to make an impact on the prevalence of torture and abuse in Kyrgyzstan. TSPC welcomes all
feedback regarding the contents and preliminary recommendations contained herein. A final report
detailing TSPC’s complete research findings and recommendations will be completed and published
in the Spring of 2014.

This preliminary report was prepared by the Tian Shan Policy Center [Sarah King, Matthew Kennis,
Bakhtiyor Avezdjanov, llona Asyrankulova and Adis Sydykbaev] with funding from the European
Union. TSPC would like to express special thanks to members of the Civil Society of the Kyrgyz
Republic, specifically members of the Anti-Torture Coalition.

20 Interview with Dinko Kanchev, Bulgarian Lawyers for Human Rights, by TSPC research Bakhtiyor Avezdjanov, April 2013.
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Appendix 1 — Country Profiles
Jamaica

Jamaica Background

The relevant human rights standards related to the prevention of torture in Latin America were
largely covered in the body of this report so they will not be repeated here. However, a few country
specific details are worth noting. Following a country visit in 2010, the report of the Special
Rapporteur on Torture, Manfred Nowak, said “Torture is not defined in criminal legislation in
Jamaica, nor is Jamaica a party to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. This might explain why during the mission, the Special
Rapporteur observed that the term “torture” was not part of the Jamaican lexicon. However, its
absence in the law does not mean that it does not exist in practice.”?*! In its concluding observations,
the Human Rights Committee said “While noting that torture is prohibited under the Charter of
Fundamental Rights and Freedoms, the Committee is concerned that torture is not defined as a
separate offence under the State party’s criminal legislation. The Committee is also concerned about
the continued occurrence of torture and ill-treatment by law enforcement authorities, the limited
number of convictions of those responsible, and the insufficient sanctions imposed on the
perpetrators.”242

In Jamaica, the focus is largely on the perpetration of offenses related to extra judicial killings by
security forces and other forms of police abuse. Historically, three agencies were mandated to
receive and investigate complaints regarding police misconduct: the Police Public Complaints
Authority (PPCA), the Bureau of Special Investigations (BSI) and the Office of Professional
Responsibility. The BSI and the Office of Professional Responsibility are institutions within the
Jamaican Constabulary Force (JCF) — the police —, while the PPCA is a State-funded independent
body. According to a report by Amnesty International, The Police Public Complaints Authority
(PPCA) was established in 1992 as an independent body to monitor and supervise investigations by

21 A/HRC/16/52/Add.3, Human Rights Council, Sixteenth session findings and recommendations of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment on his mission to Jamaica, 12 to 21 February 2010. See also, Jamaica, concluding observations of the
human rights committee, CCPR/C/JAM/CO/3, November 2011. “While noting that torture is prohibited under the Charter of Fundamental Rights and
Freedoms, the Committee is concerned that torture is not defined as a separate offence under the State party’s criminal legislation. The Committee is
also concerned about the continued occurrence of torture and ill-treatment by law enforcement authorities, the limited number of convictions of those
responsible, and the insufficient sanctions imposed on the perpetrators.”

222 Human Rights Committee, Concluding Observations, November 17, 2011, CCPR/C/JAM/CQ/3, Para 21.
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the police into killings by police and other complaints against the police. Amnesty International and
Jamaican human rights organizations report that the “PPCA had limited effectiveness and
independence as it could not conduct its own investigations and relied on the police force to conduct
some of its investigations. It lacked the authority to make final determinations on criminal charges
and to obtain statements from police officers if they were not willing to co-operate. The PPCA was
understaffed and under-resourced. It therefore enjoyed a very low level of public confidence.”**

The failure to hold responsible perpetrators of violent crime and to hold to account police officers
accused of involvement in unlawful killings or extrajudicial executions, combined with widespread
corruption, eroded confidence in the institutions of the state over many years. To try and address
this, the government set up the Jamaican Justice System Reform project in 2007 to review the justice
system and develop strategies and mechanisms for its modernization. The Task Force said that the
current structures in place for the independent investigation of police were inadequate and not
sufficiently independent and highlighted the Special Investigation Unit (SIU) of the Ministry of the
Attorney General of Ontario, Canada as a possible model.?**

The Independent Commission of Investigations (INDECOM)

In June 2008, a police (JCF) strategic review recommended disbanding the PPCA and replacing it
with INDECOM. The JCF review states “For some time, the MNS (Ministry of National Security)
and the Ministry of Justice have expressed concern regarding a general lack of integrity, increasing
corruption and misuse of public funds across the public service ... The ICI will benefit from greater
resources and improved capacities and neutral investigation arrangements, as well as bring further
assurance of independence in the oversight process.”?* The Jamaican Parliament passed the
INDECOM Act in March 2010, repealing and replacing the PPCA. The Governor General assented
in April, and in As described in the preceding report, in August 2010 the Independent Commission
of Investigations (INDECOM) began its operations as a Commission of Parliament to investigate
actions by members of the security forces and other agents of the state resulting in death or injury or
abuse of rights.?*

Structure

The INDECOM Commissioner is appointed for a five-year term by the Prime Minister, after
consultation with the Leader of the Opposition, and should possess the qualifications to hold office
as a Judge of the Supreme Court. The Act envisioned five ‘Directors of Complaints’ to lead five
regional offices, though only three regional offices presently exist. Though INDECOM may
appoint and employ employees as needed, under the Act, the terms and conditions of

243 Amnesty International. “Jamaica: A Long Road to Justice? Human Rights Violations under the State of Emergency,” 2011.

244 Jamaican Justice System Reform Task Force, Final Report, June 2007,

http://www.cba.org/jamaicanjustice/pdf/jjsrtf_report_final.pdf. See http://www.siu.on.ca/en/unit.php for more information about the Special
Investigation Unit (SIU) of the Ministry of the Attorney General of Ontario, Canada.

245 6.2.2.7: “The future of the PPCA,” http://pcoa.gov.jm/files/jcf _strategic_review 2008.pdf.

246 INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf; INDECOM was then called ICI.
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employment must be approved by a Committee.?*’ For its first year of activities INDECOM
received $86 million Jamaican Dollars, which is roughly equivalent to $USD 900,000. The
majority of INDECOM’s budget ($63.8 million Jamaican dollars) comes from the Bureau of
Special Investigations with the remainder from the Ministry of Justice’s budget that covered the
Police Public Complaints Authority (PPCA).2* In its following year, INDECOM received roughly
$200 million Jamaican dollars.?*® According to a submission by the NGO Jamaicans for Justice,
the INDECOM 2012-2013 budget allotted has increased to 288 million Jamaican Dollars (about
$USD 3 million).*°

Powers

Under the Act, INDECOM investigation powers include inspection of “relevant public body or
relevant Force, including records, weapons and buildings,”*" and to “take such steps as are
necessary to ensure that the responsible heads and responsible officers submit to the Commission
reports of incidents and complaints concerning the conduct of members of the Security Forces and
specified officials.”®? Articles 4.2 and 4.3 provide INDECOM access, following receipt of a
warrant, to any reports, documents and all other evidence, including any weapons, photographs and
forensic data, and to retain any records, documents or other property for as long as reasonably
necessary. In addition INDECOM is provided access and may enter any premises or location.
INDECOM also has the power to take charge of and preserve the scene of any incident.?*®

The Commissioner and the investigative staff have the investigatory powers, authorities, and
privileges of a constable. INDECOM may at any time require any member of the Security Forces, a
specified official or any other person who, in its opinion, is able to give assistance in relation to an
investigation, to furnish a statement or produce any document or thing in connection with the
investigation that may be in the possession or under the control of that member, official or other
person. When conducting an investigation, INDECOM has primary responsibility for preserving the
scene of an incident, and may issue directions to the police. Intentionally false or misleading
statements or failure to comply with INDECOM’s investigations is subject to a fine or term in jail.

The INDECOM Act also requires any member of the Security Forces, or an official who either
becomes aware of or is involved in any incident, to take the necessary steps to ensure that a report is
made to INDECOM. Purposefully, the duty of reporting incidents to INDECOM extends lower

247 The Committee includes (a) the Speaker, as chairman, (b) the President of the Senate: (c) the person designated by the Prime Minister as Leader of
Government business in the House of Representatives (d) the person designated by the Leader of the Opposition as Leader of Opposition Business in
the House of' Representatives: and () the person designated by the Prime Minister as Leader of Government business in the Senate: (F) the
person designated by the Leader of the Opposition as Leader of Opposition business in the Senate and (g) the Minister responsible for the public
service.

248 Jamaican Gleaner, “INDECOM Gets Millions,” December 1, 2010, http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html.

249 RIR News, “Shaw defends tripling INDECOM’s budget,” April 20, 2011, http://rjrnewsonline.com/local/shaw-defends-tripling-indecoms-budget.

250 Jamaica: Follow Up Report to CCPR, Jamaicans for Justice, Jamaica Forum for Lesbians, All-Sexuals and Gays, November 2012.

251 Avrticle 4.1.b.i of the INDECOM Act.

252 Atrticle 4.1.C of the INDECOM Act.

253 Atrticles 4.2 and 4.3 of the INDECOM Act.
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down the hierarchy of the security forces and correctional system than did previously. This duty is
clearly designed to break the culture of silence.”*

INDECOM has used various strategies to further its work, including by citing rules and legislation
to press Parliament and Government Ministers to coax action by security forces. INDECOM has
also made direct recommendations to the police and other security forces on certain policies (with a
focus on ending the vetting and collusion of statements, identity concealment during operations, and
observing procedure following the use of force). The responses from the police and army have
suggested they are frustrated with INDECOM’s work. INDECOM, however, continues as a follow
up to this strategy by publicizing the responses and countering with public polling that finds support
for INDECOM positions and generates pressure. INDECOM’s investigations also focused on
analyzing patterns of abuse provide policy guidance and recommendations for future prevention.

While at the moment no such power exists, in mid-August 2012, Justice Minister Golding came out
in favor of adding prosecutorial powers to strengthen INDECOM’s authority and remove its reliance
on the Director of Public Prosecutions (DPP). Golding was quoted as saying “I am of the view that
there is a place for certain agencies to be conferred with the powers to prosecute the cases that they
investigate, because I think it would lead to a more effective carrying out of their mandate.”?*

INDECOM’s public reports between August 2011 and March 2012 explain that a total of 103
investigations were completed and various methods of case closure employed. These methods
include referral to police for charges to be laid; referral to the Director of Public Prosecution for a
ruling; referral for a Coroner’s Inquest; and referral for informal resolutions. In about 20 percent of
cases, INDECOM investigations have concluded that the allegations were unsubstantiated.?*®

Guatemala

Guatemala Background

It’s difficult, if not impossible, to consider Guatemala’s recent history, and its current criminal
justice system, without noting that they are less than 10 years outside of a long and violent civil war.
The 36 year long Guatemalan internal armed conflict, during which an estimated 200,000 mostly
civilians were killed or were disappeared,®’ came to an end with the signing of the 1996 peace

24 Claim No: 2011 HCV 06344, 2012-05-25, Case Number: 2011HCV06344,
http://supremecourt.gov.jm/sites/default/files/judgments/2012/Williams,%20Gerville%20et%20al%20v%20The%20Commissioner%200f%20the%20I
ndependent%20Commissioner%200f%20Investigations,%20The%20Attorney%20General%20and%20The%20Director%200f%20Public%20Prosecu
tions.pdf, Paragraph 142.

%55 http://jamaica-gleaner.com/gleaner/20120817/lead/lead9.html.

%6 For INDECOM’s most recent full quarterly report, see http://indecom.gov.jm/Release/Report%20to%20Parliament.pdf.

7 Commission for Historical Clarification (CEH), “Report of the Commission for Historical Clarification, Guatemala Memory of Silence 1999,
Conclusion para 2, http://shr.aaas.org/guatemala/ceh/report/english/concl.html.
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accords.?® During the internal armed conflict, and especially as military assistance was reduced in
the 1980’s, the Guatemalan army (and especially military intelligence officers) increasingly became
involved with — and started developing their own - organized crime groups to coincide with state

interests;?*° they had control over certain areas, like ports, airports, and border checkpoints.

The UN Historical Clarification Commission report (CEH) concluded that the Guatemalan army had
committed acts of genocide against groups of Mayan Indigenous people between 1981 and 1983,
the period corresponding to parts of both the Lucas Garcia and Rios Montt military regimes. The
environment created by war and its aftermath, opened the door for extreme state abuse on many
levels and extensive organized crime activity.

In the post war period, organized crime groups have diversified their activities and have expanded
their powers of infiltration. Currently, these groups are so developed that they have professional
networks including judges, lawyers and journalists in both the public and private sectors, who
advocate and operate to ensure that the illegal organizations and their clandestine structures, now
organized crime groups, continue operating in impunity.*

Following the failure of a 1999 referendum on a legislative reform package meant to codify many of
the Peace Accord agreements, Guatemalan NGO’s and their international partners,?®? as well as UN
procedures®® started developing a series of reports and proposals that chronicled the substantial
weaknesses of the Guatemalan police and judiciary, the infiltration by military and former military
officers allied with organized crime groups into key government positions, and ongoing and
increasing violence® and threats against human rights defenders and social movement actors.
These efforts formed the basis of the CICIG Agreement proposals (described in the main report and
again here).

%8 Agreement on a Firm and Lasting Peace, December 29, 1996, http://www.sepaz.gob.gt/index.php/agreement-12.

%9 patrick Gavigan, “Organized Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16,
Issue 1, 2009, 62 — 76.

%0 Commission for Historical Clarification (CEH), “Report of the Commission for Historical Clarification, Guatemala Memory of Silence 1999,
Conclusion paras 108-122, http://shr.aaas.org/guatemala/ceh/report/english/conc2.html.

261 ABA Rule of Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

%2 A few examples are: Movimiento Nacional por los Derechos Humanos, “Breve analisis de la situacién de defensores de derechos humanos en
Guatemala,” May 13, 2005, http://www.caldh.org/analisis.pdf;

Washington Office on Latin America, “Hidden Powers in Post-Conflict Guatemala: A study on illegal armed groups in post-conflict Guatemala and
the forces behind them,” September 2003, http://www.wola.org/publications/hidden_powers_in_post_conflict_guatemala; Human Rights Watch,
“Guatemala: Political Violence Unchecked, Guatemala Mission Findings,” August 22, 2002,
http://www.hrw.org/legacy/press/2002/08/guatemission.htm.

%% United Nations, “Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alton,” UN Doc.,
A/HRC/4/20/Add.2, 19 Feb. 2007. http://daccess-ods.un.org/TMP/8121861.html. Based on available statistics from 2005, the study reports a
conviction rate of 1.4% in cases involving “crimes against life.”

%% The UN Development Programme (UNDP) reported that the number of murders rose 120% over a seven year period from 2,655 deaths in 1999 to
5,885 deaths in 2006, with a homicide rate of 108 per 100,000 in Guatemala City. “Informe estadistico de la violencia en Guatemala,” December 2007,
https://www.who.int/violence_injury prevention/violence/national_activities/informe_estadistico_violencia guatemala.pdf. The number of murders
deaths rose to 6,292 by 2008. “Datos de Violencia Homicida en Guatemala,” http://www.nd.edu/~cmendoz1/homicidios.htm.
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In the years leading up to the CICIG Agreement, reports by Guatemalan and International human
rights organizations®® and UN procedures®® chronicled the substantial weaknesses of the
Guatemalan police and judiciary, the infiltration by military and former military officers allied with
organized crime groups into key government positions, and ongoing and increasing violence?®” and
threats against human rights defenders.

Justice System Overview

The criminal procedure system in Guatemala was formerly inquisitorial and carried out secretly in
writing. This system has been replaced by an adversarial system, which includes an oral process, as
well as public trials as the main decision-making procedure. The duties of investigation, charge
filing, and judgment have been assigned, respectively, to the police (PNC), The Public Prosecutors
Office (MP) and the Judiciary. The enactment of the Criminal Procedural Code, in force since 1994,
intended to achieve a criminal justice system that was more agile and effective in the prosecution of
crimes, in particular crimes of high social impact. The MP has an annual budget line item in the
General Budget of the Nation so as not to be dependent on any other ministry.

The MP may require the cooperation of any official and administrative authority of any
governmental bodies for the performance of its duties. These bodies are required to cooperate
without delay and must provide any documents or reports that the MP requests within the legal time
periods and the terms set out in the requests. Lastly, the MP directs the National Civilian Police
(PNC), which is part of the Ministry of the Interior, in the investigative phase of criminal
proceedings and in executing arrest orders.®®

An ICG report on police reform reported that the “MP prevented detectives from working at the
crime scene, although police are supposed to carry out investigations under their guidance and
supervision. These problems are complicated by duplication of functions, since prosecutors have
their own specialized Division for Criminal Investigation (DICRI). According to members of the
homicide unit, DICRI would do almost the entire investigation, using police only for security during
court-ordered searches. But the new police unit [crimes against life unit] now investigates all
murders in Guatemala City, while DICRI is responsible for manslaughter cases and technical

analysis, such as blood work and ballistics.”?*

%5 A few examples are: Movimiento Nacional por los Derechos Humanos, “Breve analisis de la situacion de defensores de derechos humanos en
Guatemala,” May 13, 2005, http://www.caldh.org/analisis.pdf;

Washington Office on Latin America, “Hidden Powers in Post-Conflict Guatemala: A study on illegal armed groups in post-conflict Guatemala and
the forces behind them,” September 2003, http://www.wola.org/publications/hidden_powers_in_post_conflict_guatemala; Human Rights Watch,
“Guatemala: Political Violence Unchecked, Guatemala Mission Findings,” August 22, 2002,
http://www.hrw.org/legacy/press/2002/08/guatemission.htm.

%6 A/HRC/4/20/Add.2, 19 Feb. 2007. Based on available statistics from 2005, the study reports a conviction rate of 1.4% in cases involving “crimes
against life.

%7 UNDP reported that the number of murders rose 120% over a seven year period from 2,655 deaths in 1999 to 5,885 deaths in 2006, with a homicide
rate of 108 per 100,000 in Guatemala City. “Informe estadistico de la violencia en Guatemala,” December 2007,
https://www.who.int/violence_injury prevention/violence/national_activities/informe_estadistico_violencia_guatemala.pdf. The number of murders
deaths rose to 6,292 by 2008. “Datos de Violencia Homicida en Guatemala,” http://www.nd.edu/~cmendoz1/homicidios.htm.

266 ABA Rule of  Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

%89 htp://www.crisisgroup.org/~/media/Files/latin-america/Guatemala/043-police-reform-in-guatemala-obstacles-and-opportunities.pdf.
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“[DICRI] is comprised of expert professionals in various sciences and reports directly to the
Attorney General. DICRI is in charge of the planning and execution of criminal investigation
operations including the collection of evidence and other trial requirements. The Department is
composed of the Sub-Office of Criminal Investigation Operations and the Sub-Office of Criminal
Investigations. Currently, the labs and technicians of this unit are part of the Institute of Forensic
Sciences [hereinafter INACIF]. Only a team of field investigators that carry out police investigation
tasks remain in the original Department.”270

The National Civilian Police (PNC) also has an internal police mechanism for investigating security
force abuse and misconduct in the Office of Professional Responsibility (ORP).%"* The functions of
the ORP are to detect and investigate or provide support in the investigation of all serious instances
of abuse, corruption and inappropriate or criminal conduct in which members of the PNC appear to
be involved. ORP can initiate investigations—of its own accord, upon receiving complaints, or
upon the request of an authority—into actions committed by police that may warrant criminal
prosecution. The ORP has at times suffered from poor leadership and a lack of resources and
political will. US State Department reports “revealed that PNC authorities often opt to transfer
police rather than subject them to judicial processes.”?’? In 2011, it was reported that the ORP
received 1,814 complaints, which included 15 complaints of killings, six forced disappearances, 138
illegal detentions, 68 thefts, 14 rapes, 117 threats, and 323 cases of abuse of authority. In 2011, ORP
investigated 1,259 police officers, 95 of whom were subsequently dismissed and 537 of whom were
exonerated.?”® In early 2012, the Minister of Interior said that the ORP would lead a team — with
support from CICIG - to investigate possible cases of corruption and determine if any organized
crime structures remained within the ministry.?’*

Guatemala also has the mechanism of the complementary prosecutor, or Querellente Adhesivo,
which allows for third parties to work in concert with the investigatory and prosecutorial structures
described above. As it is described in detail in the preceding report, it will not be revisited here,
however it worth mentioning in the context of the complete picture of available mechanisms for the
investigation of claims of state abuse.

International Commission Against Impunity
Following a previously negotiated agreement (CICIACS) whose mandate was struck down by the
Guatemalan Constitutional Court in 2004 for impinging on the Public Prosecutors (MP)

210 ABA Rule of Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.
IICombined fifth and sixth periodic reports of States parties due in 2011, submitted in response to the list of issues (CAT/C/GTM/Q/6), April 3, 2012,
para 63.

272 \Washington Office on Latin America, http://www.wola.org/sites/default/files/downloadable/Citizen%20Security/past/WOLA_Policing_Final.pdf.
273 http://www.state.gov/j/drl/rls/hrrpt/2011/wha/186518.htm. The National Civilian Police Force has a total of roughly 25,000 people.

274 http://www. lahora.com.gt/index.php/nacional/guatemala/actualidad/152764-cicig-apoyara-investigacion-de-agentes-de-la-pnc.
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prosecutorial authority,””® the International Commission Against Impunity in Guatemala (CICIG)
was established by agreement between the United Nations (Department of Political Affairs) and the
Government of Guatemala in late 2006 and started its work in September 2007, following
ratification by the Guatemalan Congress. The CICIG’s mandate has been extended three times (in
2009 and 2011, and 2013), and as stated in the main report, will likely phase out its work by 2015.

After Guatemalan Vice President Eduardo Stein signed the CICIG agreement with the UN?"® on
December 12, 2006, in January 2007 VP Stein started conferring with political parties to explain
some of the agreements’ details and lobby on its behalf.*’’ On February 19, 2007, the main
Guatemalan Daily Prensa Libre came out with an article which cited the Vice President as saying
that organized crime effectively had control of six of Guatemala’s 22 departments and a foothold in
three others.’”® That same day three Salvadoran members of the Central American Parliament
(PARLACEN) and their driver traveling to Guatemala were tortured, shot to death and then set on
fire in their car. Four police officers, including the head of the organized crime unit of the
Guatemalan Police, were arrested and charged with the murders. While in their cells in a maximum
security prison, the four suspects were Killed just before they were to be questioned by FBI agents
helping in the investigation.””® A few days later, Stein admitted that organized crime had infiltrated
the Guatemalan Police.?®® Not long afterwards, despite resistance from Rios Montt’s FRG Party,
Otto Perez Molina of the Patriot Party (PP) and Alvaro Colom of the National Unity for Hope Party
(UNE) got behind the CICIG agreement, and the President sent CICIG to the Congress for debate
and ratification. Ultimately, because of the way in which the measure came to the floor, CICIG
needed to pass Congress by a two-thirds majority, which it narrowly did on August 1, 2007 with all
members from the PP, UNE and GANA political parties unanimously in support.

CICIG is an independent commission with a UN affiliation that is embedded fully within the
national justice system. It is funded by international donors and is administered by the UNDP. 28
CICIG’s mandate is to “support, strengthen, and assist” state institutions investigating and
prosecuting crimes committed in connection with the activities of organized crime groups and
clandestine security organizations.?*

25 The Constitutional Court struck down CICIACS because it infringed on the exclusive prosecutorial authority of the Public Prosecutor’s office,
Corte de Constitucionalidad, Guatemala, Opinion Consultiva, Expediente No. 1250-2004, 5 August 2004.

276 «Agreement between the United Nations and the State of Guatemala on the establishment of an International Commission Against Impunity in
Guatemala (‘CICIG”),” http://cicig.org/index.php?page=mandate. Signed 12 December 2006 in New York.

27" Washington Office on Latin America, “Advocates against Impunity: A Case Study on Human Rights Organizing in Guatemala,” January 2009,
http://www.wola.org/publications/advocates_against_impunity_a_case_study_on_human_rights_organizing_in_guatemala.

28 orena Seijo and Carlos Menocal, “Crimen organizado, tras diputaciones y alcaldias,” Prensa

Libre, February 19, 2007, http://www.prensalibre.com/noticias/Crimen-organizado-diputaciones-alcaldias 0 145785815.html.

29 Washington Office on Latin America, “Advocates against Impunity: A Case Study on Human Rights Organizing in Guatemala,” January 2009,
http://www.wola.org/publications/advocates_against_impunity_a_case_study_on_human_rights_organizing_in_guatemala.

20 Francisco Gonzilez Arrecis, “Eduardo  Stein:  Crimen se infiltra en Estado,” Prensa Libre, February 24, 2007,
http://prensalibre.com/noticias/Eduardo-Stein-Crimen-infiltra_0_145786683.html.

%81 Canada, Denmark, the European Union, Finland, Germany, Ireland, Italy, Mexico, Netherlands, Norway, the Open Society Foundation, Spain,
Sweden, Switzerland, the United Kingdom and the United States. Furthermore, Argentina, Chile, Colombia and Uruguay contribute to CICIG's
functioning by providing security contingents.

%82 The full text of the agreement can be found here: http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14. Note

that CICIG is a “non-UN organ, functioning solely in accordance with the provisions of this agreement.”
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Powers

CICIG has the power to 1) collect information from any person, official or private entity; 2) promote
criminal prosecutions by filing criminal complaints and join a criminal proceeding as a
complementary prosecutor; 3) Provide technical advice in investigations and advise State bodies in
the implementation of such administrative proceedings against state officials; 4) Report to the
authorities the names of civil servants who have allegedly committed administrative offenses and act
as an interested third party in the administrative disciplinary proceedings; 5) Guarantee
confidentiality to witnesses, victims, experts or collaborators who assist CICIG; 6) Request
statements, documents, reports and cooperation from any official or state administrative authority of
the State — Officials are obligated to comply with such request without delay; 7) Request the Public
Prosecutor and the Government to ensure the safety of witnesses, victims and all those who assist in
its investigations, and provide advice to authorities on adoption and implementation of such
measures; 8) Request and supervise an investigation team of proven competence and moral
integrity; 9) Publish general and thematic reports on its activities and the result thereof, including
recommendations pursuant to its mandate.

Structure and Funding

CICIG is comprised of a Commissioner (who is appointed by the UN Secretary General) —who also
serves as the legal representative—and the following units: Political Affairs, Department of
Investigations and Litigation (including police, legal and financial investigation sections),
Department of Information and Analysis, Department of Administration, Department of Security
and Safety, and the Press Office. As described in the main report, CICIG also works in close
association with The Special Anti-impunity Prosecutor's Office (FECI). FECI was created as part of
the original CICIG Agreement and the Bilateral Cooperation Agreement signed between the Public
Prosecutor's Office (MP) and CICIG Guatemala on February 27, 2008.%%

CICIG is an independent body from the political, organizational and financial standpoints, as its
budget is funded entirely with the support of donor countries, international organizations and
foundations, which are administered by the UN Development Programme (UNDP).”** After one
year of operations, CICIG had raised from donors nearly $USD 14 million.?®* CICIG has generally
worked with a budget of around $USD 15 million per year. The United States supported CICIG, in
FY12, with approximately $USD 5 million.?*

283 http://cicig.org/uploads/documents/convenios/mp-cicig.pdf.

284 Canada, Denmark, the European Union, Finland, Germany, Ireland, ltaly, Mexico, Netherlands, Norway, the Open Society Foundation, Spain,
Sweden, Switzerland, the United Kingdom and the United States. Furthermore, Argentina, Chile, Colombia and Uruguay contribute to CICIG's
functioning by providing security contingents.

%85 hitp://cicig.org/uploads/documents/informes/INFOR-LABO_DOC01_20080901_EN.pdf.
8http://rules.house.gov/Media/file/PDF_112_1/legislativetext/HR2055crSOM/psConference%20Div%201%20-%20SOM%200CR.pdf.
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Bulgaria

Background
In 2000, Bulgaria gained the status of candidate country with the European Union. On 25 April

2005, Bulgaria signed the treaty of accession to the EU, giving it active observer status. Finally on 1
January 2007, Bulgaria fully acceded.”®’ This process however required Bulgaria to take steps to
come in line with EU standards on a variety of issues, including torture, state abuse and other related
concerns. In reviewing the mechanisms that Bulgaria has created and active steps that have been
taken, it should be noted that political will and popular support for these actions was very strong
over the last decade, in order to facilitate EU membership as expeditiously as possible.

Law on Torture
Bulgaria has national law at both the Constitutional and secondary levels explicitly preventing
torture.”®®
degrading treatment, or to forcible assimilation.

The Constitution states “No one shall be subjected to torture or to cruel, inhuman or
»»289

According to Article 287 of the Penal Code, any public official acting in an official capacity who, in
person or through another person, employs unlawful means of coercion to obtain information, a
confession, a deposition or a conclusion from an accused, a witness or an expert witness, shall be
punished by imprisonment for a term of 3 to 10 years and by deprivation of the rights under Article
37, for example the right to hold a certain state or public office and the right to practice a certain
profession or activity. However, Article 287, only applies to criminal proceedings, and leaves out
many basic aspects of torture in its description, thus leaving international observers concerned that
the prohibitions, while strong, are not fully in conformity with international obligations.

Various internal laws, for example at the Ministry Level, describe obligations of police and other
state officers in the protection of rights of detained persons.?®® For example, the Ministry of Interior
(Mol) Instruction No. 1z-1711 of 15 September 2009 (“On the equipment of police detention
facilities and the rules applicable to them”) reiterates the duty of police officers to inform detained
persons of the previously mentioned rights immediately after their detention.®* Moreover, Article 9
of Guideline No. 1z-2451 of the Mol on the procedure to be followed by the police upon detention of
persons at the structural units of the Mol, on the furnishing of premises for the accommodation of
detainees and the order therein, expressly prohibits any actions, provocation or toleration of any act
of torture, inhuman or degrading treatment or punishment whatsoever, or any act of discrimination

%87 Eyropean Affairs — History of EU Bulgaria Relations. http://www.euaffairs.government.bg/index.php?page=en_BG-EU Accessed June 16, 2013.

288 Constitution of the Republic of Bulgaria, Chapter 2: Fundamental Rights and Duties of Citizens, Article 29; Bulgarian Penal Code Article 287.

28 Constitution of the Republic of Bulgaria, Chapter 2: Fundamental Rights and Duties of Citizens, Article 29.

2% Eyropean Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government on
the Visit to Bulgaria Carried out by the CPT, p.17 (CPT/Inf 2012); State Gazette #9/26.01.2007 in force from 27 February 2007; Committee Against
Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, p. 4-5 (CAT/C/BGR/4-5).

1 Eyropean Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government on
the Visit to Bulgaria Carried out by the CPT, p.17 (CPT/Inf 2012).
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against detainees.”®* Avrticle 10 of Guideline No. 1z-2451 also states that a member of the police
force who has become witness to the acts under Article 9, shall intervene to prevent or put an end to
any such act and shall report it to his/her superior.*®

Despite a long list of domestic legislation aimed at torture prevention and Constitutional provisions
empowering international legal instruments, the UN Committee against Torture remains concerned
that a comprehensive definition of torture incorporating all the elements of Article 1 of the
Convention is not included in the Penal Code and that torture is not criminalized as an autonomous
offence in law, as required under the Convention.

Bulgaria has additionally ratified all major UN and EU legal instruments pertinent to torture and **
Article 5, Paragraph 4 of the Constitution of the Republic of Bulgaria of 1991 provides that “Any
international instruments which have been ratified by the constitutionally established procedure,
promulgated and having come into force with respect to the Republic of Bulgaria shall be
considered part of the domestic legislation of the country. They shall supersede any domestic
legislation stipulating otherwise.” 295

Investigations
Despite many disparate investigatory mechanisms, no centralized system for investigation of

complaints has been set up. Each ministry and government agency (Mol, Ministry of Justice,
Ministry of Health Care, Ministry of Education and Science, Ministry of Labor and Social Policy,
SAR and the State Agency for Child Protection) has its own complaints follow-up system, including
for investigation of alleged acts of torture by officers of these institutions. If an internal body finds
that an offender must be criminally charged, it can file a complaint with the prosecutor’s office, but
it cannot independently prosecute claims. 2*® Prosecutors may refuse to prosecute only if the alleged
act is not a crime, the statute of limitations has run, the potential defendant could not be otherwise
held criminally liable, or there is insufficient evidence to prove the charges.?*’

Prosecutors supervise the pre-trial investigation and can give mandatory instructions and even
undertake investigation directly.”®® Under the 2006 CPC, police must inform prosecutors within 24
hours of any criminal investigation that has been opened.?®® For an investigation to be opened there
must be sufficient information regarding the alleged crime.*® Once an investigation is opened, it

2% State Gazette #9/26.01.2007 in force from 27 February 2007.

2% Committee Against Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, p. 4-5
(CAT/CIBGR/4-5) .

24 CAT/C/IBGR/4-5, p. 4.

2% Constitution of Bulgaria, Article 5, Paragraph 4

2% Criminal Code of Procedure of the Republic of Bulgaria, Section 24 (1).

297 Criminal Code of Procedure of the Republic of Bulgaria, Section 24 (1)

2% Criminal Code of Procedure of the Republic of Bulgaria, Section 46 (2).

2% Criminal Code of Procedure of the Republic of Bulgaria, Section 212.

%0 Criminal Code of Procedure of the Republic of Bulgaria, Section 207 ().
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must conclude within two months. In exceptional circumstances, and by permission of the
prosecutor, the investigation can be extended.**

In the event that violations are established, the management of the respective facility is given
binding instructions to rectify these, unless they constitute a criminal offence. It is also an
established practice for the relevant district prosecutor’s office to send a report about any incident in
prison facilities, and specifically about instances of use of force and auxiliary devices against
inmates. Timely whistle-blowing and notification of the institutions of alleged or suspected torture
by officers of these institutions is the right of the aggrieved party but also of the media and non-
governmental organizations.>*

Safequards
While Bulgaria has largely left control in the Office of the Prosecutor and other State mechanisms

on the investigatory and prosecution ends of the spectrum, it has established a number of successful,
and relatively inexpensive, safeguards to address the prevention of torture and cruel, inhuman or
degrading treatment.

Complaints / Reporting

Bulgarian legislation contains a number of provisions concerning action to be taken with respect to
reporting cases of ill-treatment. Pursuant to Section 205(2) of the Criminal Code of Procedure
(CPC), public officials are under a legal obligation to immediately inform the prosecutor’s office of
any facts related to a criminal offence, which may have come to their knowledge. The Code of
Ethics of police staff and Instruction No. 1z-1711 of 15 September 2009, both contain specific
obligations for the police to report acts of violence or inhuman or degrading treatment to their
superiors. Further, the Ministry of Justice has issued specific instructions concerning the obligatory
reporting of injuries observed on persons admitted to prisons and investigation detention facilities.

Detention and Notice

Following the fall of Communism in Bulgaria, its criminal justice process moved away from
inquisitorial to a more adversarial one: limiting the importance of the pre-trial stage and placing a
greater emphasis on the independent collection of evidence at trial.*®® Pre-trial detention was
brought into line with international standards, moving the power to order pre-trial detention from the
prosecutor to the judge, and introducing an adversarial bail hearing. The power to issue warrants for
searches and surveillance was also given to the courts.***

The Law on the Ministry of Interior (LMol) contains a list of grounds on which a person, including
a criminal suspect, may be detained by the police on their own authority for a maximum of 24

%1 Criminal Code of Procedure of the Republic of Bulgaria, Section 234 (3).

%2 CAT/CIBGR/A-5, p. 25.

%3 Ed Cape and Zara Namoradze, Effective Criminal Defense in Eastern Europe, p. 98 (2012).
%41d., p. 98
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hours.>® However, a prosecutor may order the detention for up to 72 hours of an accused person
with the aim to bring him/her before the court competent to remand persons in custody.**® Hence,
the total period during which persons may be deprived of their liberty prior to being brought before
a judge is 96 hours. Detention with a judicial permission can last up to two years.*"’

As described in the report above, in Bulgaria, Detention is defined as occurring at the factual
instance, at which point rights must be read, by the detaining officers, to the detained person. To
ensure that the factual moment of detention is reported, detention registry forms include two boxes —
one for the factual detention and the other for when a detainee is brought into a police station.>®® As
was also mentioned, the law obliges the investigating authority to inform the criminal defendant of
his/her rights at the time of charging him/her in writing and orally at the factual moment of
detention.®%

The declaration of rights and pamphlets describing each right are plastered on the walls of
interrogation rooms.*® Pamphlets aimed at police officers that list guidelines for treatment of
detainees are also placed on the walls of interrogation rooms.

It is also explained to Detainees that they have the right to contact someone to give notification of
custody orally at the moment of detention and in writing through the declaration of rights, which
they must sign in four copies. There are no special phones in police stations which arrested persons
can use to notify someone of their detention.*'* Instead, police officers generally allow detainees to
use either their own or police officers’ phones to make calls. Open Society Institute (OSI) staff
interviewed by Tian Shan Policy Center researchers in Bulgaria admitted that some police officers
refuse to give their phones to detainees by claiming that they did not have enough credit on their
cell-phones to make calls.®* Nonetheless, the same OSI staff stated that the right to notification of
custody in monitoring of detention facilities is generally observed. Similarly, the EU Commission
for Prevention of Torture (CPT) delegation indicated that they had been put in a position to
promptly notify their family or another third party of their situation. 3

OSI — Sofia held a year-long program which distributed cell phones to police officers for detainee
use in order to notify of custody. The program was extremely successful in decreasing instances of
police officers’ refusal of cell-phone use to detainees for notification of custody. Suggests that
issues with the right to notification of custody may ultimately come down to a shortage of resources
as opposed to other potential underlying issues.**

5 The Law on the Ministry of Internal Affairs of Bulgaria, Section 63.

%6 Criminal Procedure Code of Bulgaria, Section 64 (2).

%7 The U.S. State Department, Report on the Republic of Bulgaria, 2011.

%8 Interview by TSPC researcher with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013.

%9 Criminal Code of Procedure of the Republic of Bulgaria, Section 219 and 55 (1).

310 Interview by TSPC researcher with police officers from the Regional Police Station 7, Sofia Bulgaria, April 2013.

3 Interview by TSPC researcher with police officers from the Regional Police Station 7.

%2 Interview by TSPC researcher with OSI-Sofia staff, Zvezda Vankova and Ivanka Ivanova, Sofia Bulgaria, April 2013.
32 CPT/Inf 2012, p. 19.

34 Interview by TSPC researcher with OSI-Sofia staff April 2013.
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Medical Assistance

Bulgaria has also adopted a set of mostly promising safeguards surrounding medical examinations
and assistance for detainees. Those safeguards were discussed in detail in the preceding report, so
they will not be repeated here.

Burden of Proof

Safeguards against torture are also contained in the provisions of the CPC regarding the burden of
proof. Most importantly, the prosecution’s case and the verdict cannot be based solely on the
accused person’s confession.* Further, a re-enactment of a crime is only allowed subject to the
condition that it is not degrading for the persons involved in it and does not pose any danger for their
health.*'

The CPC allows re-opening of a criminal case “by virtue of a judgment of the European Court of
Human Rights a violation of the European Convention for the Protection of Human Rights and
Fundamental Freedoms has been established that has a considerable importance for the case.”*!
Moreover, where the judge finds that the rights of the criminal defendants were violated, the case is
sent back to the pre-trial stage. Further, procedural violations at the pre-trial stage lead to exclusion
of the evidence collected in violation of the procedure.*'®

Interrogation Guidelines

The CPC provides important interrogation guidelines: “1) The interrogation of the accused party
shall take place in daytime, except where it may suffer no delay; 2) Before an interrogation, the
respective body shall establish the identity of the accused party; 3) The interrogation of the accused
shall begin with the question whether he or she understands the charges pressed against him/her,
after which the accused party shall be asked to tell in the form of free narration, if he or she wishes,

everything that he or she knows in relation to the case.”*"

Similarly, pursuant to Mol Guideline No. 1z-1711, special rooms for police interviews should be set
up at police stations.*® The Instruction contains detailed provisions on the manner in which these
interview rooms are to be equipped (e.g. the environment should not be in any way intimidating,
there should be no weapons or threatening objects, all participants in the interview should have
similar chairs, etc.). The rooms are also to be fitted with equipment for making full electronic
recording of the questioning, and the video- and audio recordings are to be kept for 30 days.**

%5 Criminal Procedure Code of Bulgaria, Article 116 (1).
%16 Criminal Procedure Code of Bulgaria, Article 167.

37 Criminal Procedure Code of Bulgaria, Article 422 (4).
%8 Criminal Procedure Code of Bulgaria, Article 287.

#9 Criminal Procedure Code of Bulgaria, Article 138 (1-3).
0 Guideline 1z-17110f 15 September 2009.

%1 CPT/Inf 2012, p. 15.
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OSI staff in Bulgaria interviewed by AUCA researchers stated that interrogation rooms do not
always meet the legal requirements, especially in older facilities. Moreover, OSI staff noted that
due to lack of space, sometimes interrogations occur in offices of police investigators where
evidence from other cases is on display, including weapons. Thus, these offices sometimes
intimidated interrogated persons.
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Appendix 2 - DECLARATION

Date and time (hour) of signature:
First, middle (patronymic), and last names of the detained person:
certifies that upon detention (arrest), he or she was made aware of his/her rights and declares:

1)

2)

3)

4)

5)

6)

7)

8)

an attorney of own choosing and at own cost

Request/Do not Request
Signature:

legal aid from a duty lawyer, under the Law on the

Request/Do not Request right to legal aid
Signature:

health problems that demand medical and result in:

Have/Do not Have

(a detainee’s description of an illness or symptoms)
Signature:

medical examination of own choosing and at own cost

Request/Do not Request
Signature:

medical examination by a doctor

Request/Do not Request
Signature:

a relative or another person to be notified of my

Request/Do not Request detention
Signature:

the right to visitation to receive packages or food

Was made aware of/Not made
Aware of
Signature:

special dietary requirements

Have/Do not Have
Signature:
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9) Immediately upon detention, | was made aware of the rights under Art. 63, 64, and 65 of the MiA
Signature:

(Detainee)

10) contact with consular services for notification of my
Request/Do not Request detention to the relevant authorities
Signature:

(Detainee)

The declaration was filled out with the aid of an interpreter/translator

322

(first, middle, last name, citizen’s number>, id number, permanent address)

Signature:

(Detainee)
Signature:

(Interpreter/translator)

The detainee was illiterate and unable to fill-out the declaration, thus it was filled-out by an official,
as willed by the detainee, in the presence of a witness who certifies the truth of information in this
declaration.

Official
(first, middle, last name, rank/post and the MiA department of employment)
Signature:

Witness
(first, middle, last name, citizen’s number permanent address)
Signature:
(Witness)

Refusal of to sign this declaration, certified by a witness:
(first, middle, last name, citizen’s number permanent address)
Signature:
(Witness)

Note: This declaration must be filled-out in two copies: one to be added to the orders for arrest and
added to the case-file; and one is for the detainee. Fill-out line 10 of the declaration, if the detainee
is a foreigner or a Bulgarian, with a foreign citizenship.

2 A unique 10 digit number possessed by Bulgarian citizens
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Appendix 3 - Glossary / IIpuaoxkenue 3 - Tioccapuii

Deprivation of Liberty / mumrenue cBo60ab1
o As defined by Article 49 of the Kyrgyz Criminal Code, Deprivation of Liberty is the

period after a conviction by a court of law, when a person is isolated from society and
sent to a penal colony, penal settlement, or prison.

«JIumenne cBOOOMBI 3aKIOYACTCS B MPUHYAUTEIBHONW H30JLSIIUM OCYXXICHHOTO OT
o0IllecTBa IyTEM HAlpPaBICHUS €ro B KOJIOHUIO-TIOCEJICHUE WJIM IOMEIICHHS B
UCIIPABUTEIIBHYIO KOJIOHHIO OOLIEro, YCHICHHOT0, CTPOroro, 0CO00ro pexuMa oo
B TIOpbMY» (cT.49 YK KP).

Detention / 3anepsxanue
o As defined by Article 5 of the Kyrgyz Criminal Procedural Code, detention is a

coercive procedural action, which essentially consists in imprisoning a suspected
person for a short period (up to forty-eight hours) pending a judicial warrant.

«Mepa IPOLECCYaTbHOTO NMPHUHYXKACHUS, CYIIHOCTh KOTOPOM COCTOUT B JIMIICHUHU
CBOOOBI IMOI03PEBACMOT0 Ha KpPAaTKHH CPOK (0 COpOKa BOCBMH 4YacoB) - [0
cyaeonoro pemenus» (cr.5 YIIK KP).

Factual Deprivation of Liberty / pakTuueckoe nuiieHne cBOOOIbI
o The Kyrgyz Constitution Article 24(5), uses the term “dakThueckoe TUIICHUE

cBoboael.” This term, literally translated, means factual deprivation of liberty. As
described above, “numenue cBoboxer” IS defined in Article 49 of the Kyrgyz
Criminal Code. By inserting “daxrudeckoe,” the drafters likely meant to refer to
“MOMEHT 3aKJIFOYeHHS O] CTpaxy,” as the moment at which a person is entitled to
qualified legal aid from a lawyer or an attorney.

B Koucturynuu KP ct. 24 (5) ucnone3yercs TepMHH «(paKTHUECKOE JUIIEHUE
cB0OObI». Kak ykazaHO BBbIIIE, ONPEIEIEHUE TEPMUHA WIUILIEHHE CBOOObI» AAETCS
B cT. 49 VronosHoro Konekca KP. J[o6aBisisi K JaHHOMY CIIOBOCOYETAHHUIO CIIOBO
«(paxTHueckoe», aBTOPbI, CKOPEE BCEro, UMEIU B BHUJIY «MOMEHT 3aKJIFOUEHUS O]
CTpaxy», T.€. TOT MOMEHT, HauMHas1 C KOTOpPOro JHUIy HPEJOCTaBIAETCS
BO3MOXXHOCTh TOJyYEHHs] KBaJU(UIUMPOBAHHON IOPUIMYECKON IMOMOUIM aJIBOKaTa
WJIM 3alUTHUKA.

Holding in Custody / 3akiouenue moj| CTpaxy
o As defined by Article 110 of the Kyrgyz Criminal Procedural Code, “putting in

custody” (“3axmoueHne moj cTpaxky”) IS a measure of restraint which may be
ordered based on a court’s decision in relation to a person accused of an offence
punishable with a term of imprisonment of more than three years.

«3aKIroYcHIE nmog CTpaxy B KadeCTBE MCEPbLI MNPECCUCHUA MPHUMCHIACTCA 110
Cy,Z[C6HOMy PCHICHUIO B OTHOICHUU O0OBHHSIEMOTO B COBCPUICHUHA HpeCTyHHCHHﬁ, 3a
KOTOPBIC YTOJIOBHBIM 3aKOHOM IMPEAYCMOTPECHO HAKA3aHUE B BUJAC JIMILICHUA CBO6OHI)I
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Ha CPOK CBBIIIE TpeX JIET NMPH HEBO3MOXKHOCTH NPUMEHEHHs WHOU Oosee MATKOM
Mmepsl ipecederus» (ct. 110 (1) VIIK KP).

e Moment of apprehension / Factual Detention / pakrrueckoro 3amaepskaHus

o For purposes of this report, the “moment of apprehension” will be defined as the
moment of factual detention. It will refer to the moment at which an individual’s
freedom of movement is limited by the police, investigators or any other Ministry of
Internal Affairs official. “Factual detention,”(“dakTudeckoro 3amepxaHus’) 1is
currently referenced in Kyrgyz Legislation, in Article 44 of the Criminal Procedural
Code. This term is not defined, however when reading Kyrgyz Criminal Procedural
Code Articles 95(1), 44 and 40 together, it could be interpreted to mean that “factual
detention” is currently intended to be defined as the moment at which the detained
person arrives at the detention facility («MoMeHT QaxkTHuecKOro IOCTaBICHHUS B
oprau jo3HaHwus»), Or the moment at which his or her official transcript (“mporokoi o
3amepkannn’”) is created in the facility.  For purposes of this report’s
recommendations, factual detention or “daxruueckoro 3anep:kanus” will be defined
as the moment when an individual’s freedom of movement is limited.

o B pamkax maHHOro oTuyeTa, «MOMEHT 3aKJIIOUYEHUS IOJ| CTPAXKY» ONpPENeNsieTcs Kak
MOMEHT (PaKTHYECKOTO 3aJe€p’KaHusi U OTHOCUTCS K MOMEHTY, KOrja cB0oOoja
JEHUCTBUSL JMIa OIPAaHWYMBACTCA TOJULMEH, CIIEJOBAaTEsIMU WU JIPYTUMH
NPENCTABUTEISIMA MBJI.
TepMuH «dakTudyeckoe 3aJepKaHUe» YIMOMUHACTCS B TEKYIIEM 3aKOHOAATEIhCTBE
KP, B vactHoct — B c1.44 YIIK KP. OTAensHoro onpenenaeHus i 3TOro TepMUHA
He cymecTByeT. OaHako, npu utenuu crareit 95(1), 44 u 40 VIIK KP «paktuueckoe
3a/Ilep)KaHrue» MOXKET OBITh HWHTEPIPETHPOBAHO, KAaK MOMEHT (PaKTHIECKOTO
JIOCTABJICHUS 33]I€P>KaHHOTO B OpraH JA03HaHUS WJIM MOMEHT COCTaBJIEHUS MIPOTOKOJIA
0 ero 3ajepkaHuu. B pamkax ordera, TepMUH «(paKTUUYECKOE 3aJiep:KaHue» OyneT
OTIPEeAENATHCSA KaK MOMEHT OTpaHUYeHHsI CBOOOIBI ICHCTBHI TaHHOTO JTUIIA.
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Information about the European Union:

The European Union is made up of 28 Member States who have decided to
gradually link together their know-how, resources and destinies. Together, during
a period of enlargement of 50 years, they have built a zone of stability, democracy
and sustainable development whilst maintaining cultural diversity, tolerance and
individual freedoms. The European Union is committed to sharing its
achievements and its values with countries and peoples beyond its borders.

Information about the Tian Shan Policy Center:

The Tian Shan Policy Center (TSPC) is an innovative nonprofit, public interest
organization focused on research, analysis, and implementation of appropriate
and effective public policy in the nations and communities of Central Asia. TSPC
specializes in the critical fields of strategic development policy, human rights, and
sustainable environment programs, and through its efforts strives to strengthen
good governance as the bedrock for efforts to better the lives of the peoples of our
emerging countries.

Contact Information:

Delegation of the European Tian Shan Policy Center
Union to the Kyrgyz Republic American University of Central Asia
21, Boulevard Erkindik , 5 Floor 205 Abdymomunov St.
Bishkek, the Kyrgyz Republic Bishkek, Kyrgyz Republic
Tel: 4996 312 261 003 Tel: +996 312 661 119 Ext. 308
Fax: +996 312 261 007 tspc@mail.auca.kg

www.delkgz.ec.europa.eu www.auca.kg/en/tspc
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